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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Institute of Museum and Library
Services

2 CFR Part 3187

45 CFR Parts 1181, 1182 and 1184

RIN 3137-AA25

Freedom of Information Act
Regulations and Additional Incidental
Technical Amendments to Other IMLS
Regulations

AGENCY: Institute of Museum and
Library Services (IMLS or Institute),
National Foundation on the Arts and the
Humanities (NFAH).

ACTION: Final rule.

SUMMARY: This rule amends the
regulations the Institute of Museum and
Library Services (IMLS) follows in
processing records under the Freedom
of Information Act, in part in
compliance with the FOIA Improvement
Act of 2016, and otherwise also revises
all current IMLS regulations to reflect
the agency’s change of address and
update outdated information. The
revisions to IMLS FOIA regulations
clarify and update procedures for
requesting information from IMLS and
procedures that IMLS follows in
responding to requests from the public.
The revisions to other IMLS regulations
would revise the citation to the Age
Discrimination Act of 1975, reflect the
agency’s change of address, and update
outdated information.

DATES: This rule is effective May 20,
2019.

FOR FURTHER INFORMATION CONTACT:
Susan B. Gerson, Associate General
Counsel, Institute of Museum and
Library Services, (202) 653—-4712.

SUPPLEMENTARY INFORMATION:

I. Background Information—FOIA and
Technical Amendments

On December 26, 2018 (83 FR 66163),
the Institute published a proposed rule
to revise its FOIA regulations in
accordance with the FOIA Improvement
Act of 2016 and otherwise reflect the
agency’s change of address and update
outdated information. IMLS also
proposed to make minor technical
amendments to all other IMLS
regulations to reflect the agency’s
change of physical address, update
contact information, and otherwise
facilitate readability. In the interests of
economy of administration, and because
all of the regulations proposed to be
removed are outdated and the technical
amendments are minor, they are
included in this one rulemaking.

I1. Discussion of the Final Rule

A. Non-Discretionary Changes Required
by the FOIA Improvement Act of 2016

In compliance with the FOIA
Improvement Act of 2016, the Institute
has made changes to its regulatory
amendments to update information and
otherwise make technical amendments
to improve the clarity of the Institute’s
regulations.

B. Response to Comment and Changes
From the Proposed Rule

In total, the Institute received one
public submission to its proposed rule.
The Institute has given due
consideration to the comment received
and has made one modification to the
rule, as discussed below.

1. Comments on Proposed 45 CFR
1184.1(b) (the purpose and scope of
these IMLS regulations) and 1184.2(c)
(IMLS’s general policies with respect to
FOIA).

The commenter suggested that IMLS
remove all reference to the OMB
Guidelines, including such references
made in proposed 45 CFR 1184.1(b) and
45 CFR 1184.2(c), because the
commenter submits that the OMB
Guidelines are no longer authoritative.
The Institute has considered this
suggestion and determined that
proposed 45 CFR 1184.1(b) and 45 CFR
1184.2(c) adequately replaces the
language in the original 45 CFR
1184.1(b) and 45 CFR 1184.2(c).

The revised language’s reference to
the OMB Guidelines are general
references to the overall guidelines; and
such guidelines remain in force,

continuing to generally apply to agency
FOIA regulations. These references to
the OMB Guidelines in IMLS’s general
FOIA regulation provisions at proposed
45 CFR 1184.1(b) and 45 CFR 1184.2(c)
also are consistent with the Justice
Department’s Office of Information
Policy Template for Agency FOIA
Regulations and consistent with the
language used by many other
government agencies, including the
Department of Justice, which provides
interagency leadership on FOIA matters.
See 28 CFR 16.1.

2. Comments on Proposed 45 CFR
1184.2(c)(8) (Definitions; Representative
of the News Media).

The commenter suggested that the
Institute revise its definition of
Representative of the News Media at 45
CFR 1184.2(c)(8), to remove the
outdated “organized and operated”
definition and replace it with an
updated one tracking the statutory
language. The Institute has considered
this suggestion and determined that it
will revise the language in current 45
CFR 1184.2(c)(8) to comport with a
definition of Representative of the News
Media which more squarely comports
with the FOIA, as amended. More
specifically, the Institute will adopt the
model definition of Representative of
the News Media as delineated in the
Justice Department’s Office of
Information Policy Template for Agency
FOIA Regulations. Because this change
is in line with the language used by
many other government agencies,
including the Department of Justice, the
Institute implements this revision
without the need of formal notice and
comment. See 28 CFR 16.10(b)(6).

The commenter further suggested that
the Institute supplement its regulations
definition of Representative of the News
Media to include that: (a) A requester’s
eligibility as a Representative of the
News Media should be assessed with a
focus on the requester rather than the
nature of the information requested, (b)
distinct works should include, as an
example, a substantive press release,
which applies editorial skills to raw
material, and (c) examples of news
media entities should be non-
exhaustive, to include evolving news
media formats. The Institute has
considered these suggestions and
determined that the revised 45 CFR
1184.2(c)(8) defining a Representative of
the News Media is sufficiently detailed,



22944

Federal Register/Vol.

84, No. 98/Tuesday, May 21, 2019/Rules and Regulations

focuses on the person or entity rather
than the information requested, and
provides examples in a manner that is
non-exhaustive. The Institute therefore
has determined that the model language
set forth in the revised 45 CFR
1184.2(c)(8) adequately replaces the
language in the original 45 CFR
1184.2(c)(8).

IIL. Regulatory Analyses

Regulatory Planning and Review (E.O.
12866)

Under Executive Order 12866, the
Institute must determine whether the
regulatory action is “significant” and
therefore subject to OMB review and the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

This rule updates outdated
information and makes technical
amendments to the Institute’s
regulations. As such, it does not impose
a compliance burden on the economy
generally or on any person or entity.
Accordingly, this rule is not a
“significant regulatory action” from an
economic standpoint, and it does not
otherwise create any inconsistences or
budgetary impacts to any other agency
or Federal Program.

Regulatory Flexibility Act

Because this rule would amend
outdated regulations and make certain
technical amendments, the Institute has
determined in Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) review that this

rule will not have a significant
economic impact on a substantial
number of small entities because it
simply makes technical amendments
and amends outdated regulations.

Paperwork Reduction Act

This rule is exempt from the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3501-3521),
since it amends existing outdated
regulations and makes only technical
amendments. An OMB form 83-1 is not
required.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1501-1571), this rule will not
significantly or uniquely affect small
governments and will not result in
increased expenditures by State, local,
or tribal governments, or by the private
sector, of $100 million or more as
adjusted for inflation) in any one year.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), of the Small Business
Regulatory Enforcement Fairness Act.
This rule will not have an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic and export markets.

Takings (E.O. 12630)

In accordance with Executive Order
12630, this rule does not have
significant takings implications. No
rights, property or compensation has
been, or will be, taken. A takings
implication assessment is not required.

Federalism (E.O. 13132)

In accordance with Executive Order
13132, this rule does not have
federalism implications that warrant the
preparation of a federalism assessment.

Civil Justice Reform (E.O. 12988)

In accordance with Executive Order
12988, the Institute has determined that
this rule does not unduly burden the

judicial system and meets the
requirements of sections 3(a) and 3(b)(2)
of the Order.

Consultation and Coordination With
Indian Tribes (E.O. 13175)

In accordance with Executive Order
13175, the Institute has evaluated this
rule and determined that it has no
potential negative effects on federally
recognized Indian tribes.

National Environmental Policy Act

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment.

List of Subjects
2 CFR Part 3187

Federal awards, Nondiscrimination.
45 CFR Part 1181

Accessibility, Employment,
Nondiscrimination.

45 CFR Part 1182
Privacy Act.
45 CFR Part 1184

Freedom of Information Act.

For the reasons stated in the preamble
and under the authority of 20 U.S.C.
9101 et seq., the Institute of Museum
and Library Services amends 2 CFR part
3187 and 45 CFR parts 1181, 1182, and
1184 as follows:

Title 2—Grants and Agreements

PART 3187—UNIFORM
ADMINISTRATIVE REQUIREMENTS,
COST PRINCIPLES, AND AUDIT
REQUIREMENTS FOR FEDERAL
AWARDS

m 1. The authority citation for part 3187
continues to read as follows:

Authority: 20 U.S.C. 9101-9176, 9103(h);
20 U.S.C. 80r-5; 2 CFR part 200.

m 2.In §3187.12, in the table in
paragraph (a), revise the entry for

“Discrimination on the basis of age” to
read as follows:

§3187.12 Federal statutes and regulations
on nondiscrimination.

(a)* * ok

Subject

Statute

* *

Discrimination on the basis of age

* * *

* *

The Age Discrimination Act of 1975 (42 U.S.C. 6101-6107).
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Title 45—Public Welfare

PART 1181—ENFORCEMENT OF
NONDISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS OR
ACTIVITIES CONDUCTED BY THE
INSTITUTE OF MUSEUM AND
LIBRARY SERVICES

m 3. The authority citation for part 1181
continues to read as follows:

Authority: 29 U.S.C. 794.

m 4. Amend § 1181.170 by revising the
second sentence of paragraph (c) to read
as follows:

§1181.170 Compliance procedures.

* * * * *

(c) * * * Complaints may be sent to
Director, Institute of Museum and
Library Services, 955 L’Enfant Plaza
North SW, Suite 4000, Washington, DC,
20024-2135.

* * * * *

PART 1182—IMPLEMENTATION OF
THE PRIVACY ACT OF 1974

m 5. The authority citation for part 1182
continues to read as follows:

Authority: 5 U.S.C. 552a(f).
W 6. Revise § 1182.3 to read as follows:

§1182.3 Inquiries about the Institute’s
systems of records or implementation of
the Privacy Act.

Inquiries about the Institute’s systems
of records or implementation of the
Privacy Act should be sent to the
following address: Institute of Museum
and Library Services; Office of the
General Counsel, 955 L’Enfant Plaza
North SW, Suite 4000, Washington, DC
20024-2135.

§1182.5 [Amended]

m 7. Amend § 1182.5 by removing
“Committee on Government Reform of
the House of Representatives” and
adding in its place “United States House
Committee on Oversight and
Government Reform” and by removing
“Committee on Governmental Affairs of
the Senate” and adding in its place
“United States Senate Committee on
Homeland Security and Governmental
Affairs.”

§1182.13 [Amended]

m 8. Amend § 1182.13 by:

m a. In paragraph (a) introductory text,
adding the word “will” between the
words “Institute” and ‘“not;” and

m b. In paragraph (a)(2), removing ““45
CFR part 1100” and adding in its place
“45 CFR part 1184”".

§1182.15 [Amended]

m 9.In §1182.15, amend paragraph
(a)(3) by removing “1182.1” and adding
in its place “1182.2”.

m 10. Revise the heading for § 1182.16 to
read as follows:

§1182.16 Procedures to ensure that
Institute employees involved with its
systems of records are familiar with the
requirements of the Privacy Act.

PART 1184—IMPLEMENTATION OF
THE FREEDOM OF INFORMATION ACT

m 11. The authority citation for part
1184 continues to read as follows:

Authority: 5 U.S.C. 552.
m 12. Revise § 1184.1 toread as follows:

§1184.1 What are the purpose and scope
of this part?

(a) This part describe how the
Institute of Museum and Library
Services (IMLS) processes requests for
records under the Freedom of
Information Act (FOIA), 5 U.S.C. 552 as
amended. The regulations in this part
apply only to records that are both:

(1) Created or obtained by IMLS; and

(2) Under the agency’s control at the
time of the FOIA request.

(b) The rules in this part should be
read in conjunction with the text of the
FOIA and the Uniform Freedom of
Information Fee Act Schedule and
Guidelines published by the Office of
Management and Budget (the “OMB
Guidelines”). Requests made by
individuals for records about
themselves under the Privacy Act of
1974, 5 U.S.C. 552a, are processed
under 45 CFR part 1182 as well as under
this part.

m 13. Amend § 1184.2 by revising
paragraphs (a) and (b), (c) introductory
text, (c)(8) and (10), the second sentence
of (c)(11), and (c)(12) to read as follows:

§1184.2 What are IMLS’s general policies
with respect to FOIA?

(a) Presumption of openness. IMLS
administers the FOIA with a
presumption of openness. Under this
presumption, IMLS makes discretionary
disclosures of records whenever such
disclosure would not foreseeably harm
an interest protected by a FOIA
exemption or otherwise be prohibited
by law.

(b) Records available at the IMLS
FOIA Electronic Reading Room. IMLS
makes records available on its website
Reading Room in accordance with 5
U.S.C. 552(a)(2), as amended, as well as
other records that have been requested
three or more times or that, because of
the nature of their subject matter, are
likely to be the subject of FOIA requests.

IMLS establishes categories of records
that can be disclosed regularly and
proactively identifies and discloses
additional records of interest to the
public. To save time and money, and
maximize efficiency, IMLS strongly
urges individuals who seek information
from IMLS to review documents
available at the IMLS FOIA Electronic
Reading Room before submitting a FOIA
request.

(c) Definitions. For purposes of this
part, IMLS adopts all of the terms
defined in the Freedom of Information
Act, and the OMB Guidelines, unless
otherwise defined in this part.

* * * * *

(8) Representative of the news media.
Representative of the news media is any
person or entity that gathers information
of potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an
audience. The term “news” means
information that is about current events
or that would be of current interest to
the public. Examples of news media
entities include television or radio
stations that broadcast ‘“news” to the
public at large and publishers of
periodicals that disseminate ‘news”
and make their products available
through a variety of means to the
general public, including news
organizations that disseminate solely on
the internet. A request for records
supporting the news-dissemination
function of the requester will not be
considered to be for a commercial use.
“Freelance” journalists who
demonstrate a solid basis for expecting
publication through a news media entity
will be considered as a representative of
the news media. A publishing contract
would provide the clearest evidence
that publication is expected; however,
agencies can also consider a requester’s
past publication record in making this
determination. Agencies will advise
requesters of their placement in this
category.

* * * * *

(10) Review. The examination of a
record located in response to a request
to determine whether any portion of it
is exempt from disclosure. Review time
includes all of the processing that is
necessary to prepare any record for
disclosure, including, as applicable,
redacting portions of the record and
marking the appropriate exemptions.
Review costs are properly charged even
if a record ultimately is not disclosed.
Review time also includes time spent
both obtaining and considering any
formal objection to disclosure made by
a confidential business information
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submitter under § 1184.9 but it does not
include time spent resolving general
legal or policy issues regarding the
applicability of exemptions.

(11) * * * Search time includes page-
by-page or line-by-line identification of
information within records; and the
reasonable efforts expended to locate
and retrieve information from both hard
copy and electronic records.

(12) Working day. A regular Federal
work day constitutes a working day. It
does not include Saturdays, Sundays, or
Federal holidays.

m 14. Amend § 1184.3 by revising
paragraphs (a) and (b) to read as follows:

§1184.3 How do | request records?

(a) Where to send a request. You may
make a FOIA request for IMLS records
by completing the online prompts in the
FOIA Online Portal via FOIA.gov or via
https://www.imls.gov/about/foia-
request/form or by sending an email to
foia@imls.gov or by submitting a request
in writing via regular U.S. Mail
addressed directly to the FOIA Public
Liaison, Institute of Museum and
Library Services, 955 L’Enfant Plaza
North SW, Suite 4000, Washington, DC
20024-2135. Requests may also be sent
in writing via facsimile to the FOIA
Officer at (202) 653—4625.

(b) Form of request. Your FOIA
request need not be in any particular
format, but it must be in writing,
include your name and mailing address,
and should be clearly identified as a
Freedom of Information Act or “FOIA”
request. You must describe the records
you seek with sufficient specificity to
enable the agency to identify and locate
the records, including, if possible, dates,
subjects, titles, or authors of the records
requested. Before submitting a request,
you may contact IMLS’s FOIA contact or
FOIA Officer to discuss the records you
seek and to receive assistance in
describing the records. If upon receiving
your request IMLS determines that it
does not reasonably describe the
requested records, IMLS will advise you
what additional information is required
to perfect your request, or why your
request is otherwise insufficient. You
should also indicate if you have a
preferred form or format in which you
would like to receive the requested
records.

* * * * *

m 15. Amend § 1184.4 by adding
paragraph (c) to read as follows:

§1184.4 When will | receive a response to
my request?
* * * * *

(c) Expedited processing. (1) IMLS
must process requests and appeals on an

expedited basis whenever it is
determined that they involve:

(i) Circumstances in which the lack of
expedited processing could reasonably
be expected to pose an imminent threat
to the life or physical safety of an
individual; or

(ii) An urgency to inform the public
about an actual or alleged Federal
Government activity, if made by a
person who is primarily engaged in
disseminating information.

(2) A request for expedited processing
may be made at any time. When making
a request for expedited processing of an
administrative appeal, the request
should be submitted as required by
§1184.6.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct,
explaining in detail the basis for making
the request for expedited processing.
For example, under paragraph (c)(1)(ii)
of this section, a requester who is not a
full-time member of the news media
must establish that the requester is a
person whose primary professional
activity or occupation is information
dissemination, though it need not be the
requester’s sole occupation. Such a
requester also must establish a
particular urgency to inform the public
about the government activity involved
in the request—one that extends beyond
the public’s right to know about
government activity generally. The
existence of numerous articles
published on a given subject can be
helpful in establishing the requirement
that there be an “urgency to inform” the
public on the topic. As a matter of
administrative discretion, IMLS may
waive the formal certification
requirement.

(4) IMLS must notify the requester
within 10 calendar days of the receipt
of a request for expedited processing of
its decision whether to grant or deny
expedited processing. If expedited
processing is granted, the request must
be given priority, placed in the
processing track for expedited requests,
and must be processed as soon as
practicable. If a request for expedited
processing is denied, IMLS must act on
any appeal of that decision
expeditiously.

* * * * *

m 16. Amend § 1184.5 by:

m a. Redesignating paragraphs (c), (d),
and (e) as paragraphs (d), (e), and (f);

m b. Adding a new paragraph (c); and

m c. In newly redesignated paragraph (f):
m i. Removing “FOIA Officer”” and
adding in its place “FOIA Public
Liaison;” and

m ii. Adding a sentence at the end of the
paragraph.

The additions read as follows:

§1184.5 How will my request be
processed?
* * * * *

(c) Estimated dates of completion and
interim responses. Upon request, IMLS
will provide an estimated date by which
the agency expects to provide a
response to the requester. If a request
involves a voluminous amount of
material, or searches in multiple
locations, IMLS may provide interim
responses, releasing the records on a
rolling basis.

* * * * *

(f) * * * In addition, IMLS will
provide information about the
mediation services provided by the
Office of Government Information
Services of the National Archives and
Records Administration.
m 17. Amend § 1184.6 by:
m a. Revising paragraph (a); and
m b. In paragraph (b), removing the term
“Office of Government Services (OGIS)”
and adding in its place “Office of
Government Information Services.”

The revision reads as follows:

§1184.6 How can | appeal a denial of my
request?

(a) Submission of an appeal. If your
FOIA request has been denied in whole
or in part, or if the agency has not found
any records in response to your request,
you may file an appeal no later than
ninety (90) calendar days following the
date of the notification of denial. Your
appeal must include a description of the
initial request, the reason for the appeal,
and why you believe the agency’s
response was incorrect. Your appeal
must be in writing, signed, and filed
with the IMLS Director, c¢/o Office of the
General Counsel, 955 L’Enfant Plaza
North SW, Suite 4000, Washington, DC
20024-2135. Appeals may also be sent
via email to foia@imlis.gov, or via
facsimile to (202) 653—4625.

* * * * *

m 18. Amend § 1184.7 by revising
paragraphs (f)(3)(ii) and (g) to read as
follows:

§1184.7 How will fees be charged?
* * * * *
(f’) * k%

3 * k%

(ii) When IMLS requests an advance
payment, the time limits described in
section (a)(6) of the FOIA will begin
only after IMLS has received advanced
full payment in full.

(g) Failure to comply. In the absence
of unusual or exceptional
circumstances, IMLS will not assess fees
if the agency fails to comply with any
time limit set forth in this part, unless
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the agency has determined that unusual
circumstances apply and more than
5,000 pages are necessary to respond to

the request.
* * * * *

m 19. Amend § 1184.8 by revising the
second sentence of paragraph (b) to read
as follows:

§1184.8 How can | address concerns
regarding my request?
* * * * *

(b) * * * If you seek information
regarding OGIS and/or the services it
offers, please contact OGIS directly at
Office of Government Information
Services, National Archives and Records
Administration, 8601 Adelphi Road-
OGIS, College Park, MD 20740-6001,
Email: ogis@nara.gov, Phone: (202) 741—
5770 or toll free (877) 684—6448, Fax:
(202) 741-5769. * * *

§1184.9 [Amended]

m 20. Amend § 1184.9(b)(2) by adding a
comma after “local”.

Dated: May 13, 2019.
Kim Miller,

Grants Management Specialist, Institute of
Museum and Library Services.

[FR Doc. 2019-10212 Filed 5-20-19; 8:45 am|
BILLING CODE 7036-01-P

OFFICE OF MANAGEMENT AND
BUDGET

5 CFR Part 1303

RIN 0348—-AB42

Freedom of Information Act

AGENCY: Office of Management and
Budget, Executive Office of the
President.

ACTION: Final rule.

SUMMARY: OMB is issuing a final rule
revising its regulations implementing
the Freedom of Information Act (FOIA).
These regulations are being revised to
implement the FOIA and incorporate
the provisions of the OPEN Government
Act of 2007 and the FOIA Improvement
Act of 2016 as well as streamline OMB’s
FOIA regulations by structuring the text
of the regulation in an order more
similar to that of the Department of
Justice’s (DOJ) FOIA regulation and the
DOJ Office of Information Policy’s (OIP)
Guidance for Agency FOIA Regulations,
thus promoting uniformity of FOIA
regulations across agencies.
Additionally, the regulations are being
updated to reflect developments in case
law regarding the FOIA.

DATES: The final rule is effective June
20, 2019.

FOR FURTHER INFORMATION CONTACT:
Dionne Hardy, Office of Management
and Budget, Office of General Counsel,
at OMBFOIA@omb.eop.gov, 202—395—
FOIA.

SUPPLEMENTARY INFORMATION:
Background: On August 23, 2018, OMB
proposed revisions (43 FR 42610—
42618) to its existing regulations under
the CFR at part 1303 governing requests
and responses for agency records under
the Freedom of Information Act (FOIA),
5 U.S.C. 552. These revisions are now
being finalized to implement the FOIA
and incorporate the provisions of the
OPEN Government Act of 2007 (Pub. L.
110-81) and the FOIA Improvement Act
of 2016 (Pub. L. 114-185) as well as
streamline OMB’s FOIA regulations by
structuring the text of the regulation in
an order more similar to that of DOJ’s
FOIA regulation and the DOJ Office of
Information Policy’s (OIP) Guidance for
Agency FOIA Regulations (‘‘the DOJ
FOIA Regulation Guidance”), thus
promoting uniformity of FOIA
regulations across agencies.
Additionally, the regulations are
updated to reflect developments in the
case law. OMB proposed these revisions
after conducting the review made in
accordance with section 3(a) of the
FOIA Improvement Act of 2016, which
provides that each agency “shall review
the regulations of such agency and shall
issue regulations on procedures for the
disclosure of records under [the FOIA].”
With this final rule OMB is adopting the
revision to its FOIA regulation as
previously proposed, with amendments
included in response to public
comments regarding OMB’s proposal.

Public Comments

Interested persons were afforded the
opportunity to participate in the
rulemaking process through submission
of written comments to the proposed
rule during the 30-day public comment
period. OMB received twelve public
submissions in response to the proposed
rulemaking. Due consideration was
given to each submission received and
a determination was made that four of
the submissions were relevant
comments to the proposed rule and that
the remaining eight submissions were
unrelated to the subject matter of the
proposal. Overall, OMB adopted all four
of these relevant comments in part.
Three of these four comments contained
discussion of multiple sections of the
proposed revised rule. Discussion of
each of the comments and OMB’s
responses follows in order of the
relevant section of the revised
regulation.

1. Section 1303.21

One commenter suggested a change to
this section’s provision stating how a
requester can access certain information
about a person other than the requester
which would otherwise be withheld.
OMB’s proposal provided that if the
requester includes authorization for full
disclosure given by the individual
whom the information is about, or a
death certificate or other proof that that
person is deceased, the requester can
receive ‘“‘greater access” to the
information about that individual. The
commenter suggested that the rule
should limit the people for whom
“greater access” can be withheld by
OMB in the first place, without such
proof or authorization, to only people
who are not “government officials.” The
commenter suggested that this change
would facilitate “open access to
government records about government
officials.”

For this section, OMB used the text
found in the DOJ OIP’s Guidance for
Agency FOIA Regulations without
modification except to insert the name
of the agency. OMB’s purpose for
including this provision was to facilitate
greater access to information which is
permitted to be withheld by an agency
under exemptions b(6) and b(7)(C) in
the FOIA statute which protect against
unwarranted invasions of personal
privacy.

There is no basis in the FOIA statute
allowing or directing agencies to make
a distinction between ‘‘government
officials” and other people who are the
subject of requested information when it
comes to what information will be
released. Indeed, the FOIA’s exemptions
from release for personal privacy
interests (5 U.S.C. 552(b)(6), (7)(C)) are
often invoked to withhold sensitive
personal information of government
employees. OMB’s rule directs
requesters to provide specified
documentation showing that no
invasion of personal privacy would
result from the release of the requested
records (i.e., because the subject of the
personal information has authorized the
release or is deceased). Personal
information is protected by exemption
b(6) regardless of whether the subject of
the information is a government official.
For these reasons, OMB declines to
make the change requested to
distinguish government officials.

2. Section 1303.22

The same commenter suggested that
OMB remove this section’s proposed
statement of the requirement that
“requesters must describe the records
sought in sufficient detail to enable
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OMB personnel to locate them with a
reasonable amount of effort.” The
commenter stated that a requirement
that requesters provide “sufficient
detail” in their requests is not required
by the FOIA statute and removing this
requirement ‘“‘avoids the unnecessary
delays introduced by’ such a
requirement. The commenter linked the
proposed rule’s requirement for
sufficient detail in FOIA requests with
language in OMB’s regulation guiding
OMB to conduct searches efficiently and
without unnecessary expense.

For this section, OMB used the text
found in the DOJ OIP’s Guidance for
Agency FOIA Regulations without
modification except to insert the name
of the agency. OMB’s purpose for
including this language was to reflect
prevailing case law that has consistently
held that a request failing to provide
sufficient detail or particular specificity
may be a basis for an agency to validly
reject the request. See Judicial Watch,
Inc. v. Exp.-Imp. Bank, 108 F. Supp. 2d
19, 27-28 (D.D.C. 2000) (agency motion
for summary judgment based on
requester’s failure to exhaust
administrative remedies was granted
because requester ‘““failled] to state its
request with sufficient particularity.”).
Failing to provide sufficient detail in a
request is one of several ways a plaintiff
may fail to “reasonably describe” the
records sought. See James Madison
Project v. CIA, No. 08—1323, 2009 U.S.
Dist. LEXIS 78671, *8 (E.D. Va., August
31, 2009).

OMB’s revision provides ways for
requesters to prevent a FOIA request
from being deficient for failure to
reasonably describe the records sought,
both before and after the request is
submitted. Moreover, OMB’s revision
provides requesters an additional
accommodation not required by the
FOIA statute, namely that OMB will
contact requesters for clarification in
cases where the request fails to
reasonably describe the records sought.

Finally, OMB does not intend for this
provision to change OMB’s procedures
for searching for records in response to
FOIA requests. The text of § 1303.91 of
OMB’s revised regulation includes text
that is unchanged from OMB’s previous
rule (formerly in § 1303.40) that states
that OMB will use the “most efficient
and least costly methods” in complying
with requests for responsive documents.
For these reasons, OMB declines to
make the suggested change to this
section.

3. Section 1303.30

The same commenter opposed the
inclusion of parts (a) and (b) of this new
section stating that they would curtail

the processing of valid FOIA requests.
Specifically, the commenter stated that
the provisions for when searches are cut
off from including later, newly created
records, and for exclusion of records
from searches when those records have
been transferred to the control of the
National Archives and Records
Administration (NARA) may make the
request process more difficult. The
comment notes that the proposed
regulation’s provision in part (a) of a
search cutoff date “does not delineate
the search cutoff in its text.”

For part (a) of this section, OMB used
text found in the DOJ OIP’s Guidance
for Agency FOIA Regulations without
modification except to insert the name
of the agency. This section is intended
to provide notice to requesters that OMB
uses the date the search is begun by
agency staff as the search cutoff date,
designating records created after that
date as not responsive to the request.
This procedure is favored by courts over
the use of a date-of-receipt search cutoff
policy. See, e.g., McGehee v. CIA, 697
F.2d 1095, 1104 (D.C. Cir. 1983)
(holding that a date-of-search cutoff is
more reasonable because it “results in a
much fuller search and disclosure” than
does a date-of-request cut-off). Using the
date that the search begins is more
reasonable than a later date because one
of the first steps in the search is often
a request for collection of documents
currently in possession of agency staff
or in file systems. A later cutoff would
potentially require multiple successive
requests for additional documents in
response to the same FOIA request.

Additionally, this comment opposed
inclusion of part (b) of this section,
which provides notice that records that
have been transferred to the control of
NARA are not accessible by submitting
a FOIA request to OMB. The commenter
requested that this provision be
removed because ‘‘it does not make
explicit that recent records created
under the Obama Administration are no
longer within the OMB’s control for
FOIA request purposes.”

OMB chose to add both paragraph (a)
and paragraph (b) to the regulation in
order to provide requesters some notice
where there previously was none, of the
possible limits of the scope of searches
conducted by OMB in response to FOIA
requests. In the case of paragraph (b),
OMB intends this provision to notify
requesters of a limitation of the FOIA
which commonly affects the scope of
searches conducted by OMB. A listing
of particular instances of the transfer of
records to NARA such as happened
with emails at the end of the Obama
Administration, as requested by this
comment, was not included in the rule

because such changes to OMB’s records
holdings typically happen too
frequently to include an up-to-date
listing of OMB’s records retention
schedules in OMB’s regulation. OMB’s
records holdings, including
documentation of the Obama
Administration email accession to
NARA are publicly listed on NARA’s
website for Records Control Schedules
of agencies here: https://
www.archives.gov/records-mgmt/rcs/
schedules/index.html?dir=/executive-
office-of-the-president/rg-0051. For
these reasons, OMB declines to make
the change requested.

4. Section 1303.40(a)

One commenter pointed out that this
section’s statement of when the FOIA
Officer is to determine whether it is
appropriate to grant requests and what
the notification of that determination
back to the requester must include does
not list the same items that were listed
in the D.C. Circuit’s opinion in Citizens
for Responsibility & Ethics in
Washington v. FEC, 711 F.3d 180 (D.C.
Cir. 2013), including, among other
items, the right of the requester to
appeal the agency’s determination. In
that case, the D.C. Circuit gave a
description of the minimum
requirements for an agency’s
determination regarding a FOIA request
in order for that communication to be
effective to require a requester to
exhaust their administrative remedies
prior to filing suit over that FOIA
request pursuant to the FOIA’s
provisions at 5 U.S.C. 552(a)(6)(C).

OMB does not intend for this
provision in its regulation to change the
statutory requirements for OMB to
provide notification of the agency’s
determination of whether to comply
with a request in the FOIA at 5 U.S.C.
552(a)(6)(A). Nor does OMB intend for
this section to reflect a comprehensive
description of the information that the
FOIA requires to be included in a
notification of a determination of a
request, which can be found by
examining the FOIA itself. This section
only intends to briefly describe the
timing of responses to a request,
including the basic 20-day time period
and the requirement of immediate
notification to the requester of a
determination regarding the request. For
these reasons, OMB declines to make
the requested change.

The same commenter stated that this
section includes an erroneous method
for calculating the date of receipt of a
FOIA request. Specifically, the
commenter stated that the proposed
rule’s provision that “the 20-day period,
as used herein, shall commence on the
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date on which the FOIA Officer or the
FOIA Public Liaison first receives the
request” conflicts with the FOIA’s
requirement that the 20-day period
commences no later than ten days after
the request is first received by any
component of the agency designated to
receive FOIA requests.

OMB does not intend for this
provision to modify the statutory
requirement that the 20-day period
should commence no less than ten days
after the request is first received by the
agency. OMB agrees with the
commenter that this section will more
accurately reflect OMB’s duties under
the FOIA by including an additional
clause which is included in the DOJ
OIP’s Guidance for Agency FOIA
Regulations. Specifically, OMB has
added to this subsection the following
text: “but in any event not later than 10
working days after the request is first
received by any component’s office that
is designated by these regulations to
receive requests.”

5. Section 1303.40(d)

Four commenters raised concerns that
this section of the proposal’s provision
regarding the aggregating of requests for
the purposes of triggering the FOIA’s
provision for extending the time period
for the agency to respond to FOIA
requests in cases of unusual
circumstances stated in the FOIA at 5
U.S.C. 552(a)(6)(B), are overly broad.
Each of the comments opposed OMB’s
proposal of a 45-day period within
which OMB would presume requests
can be aggregated if other circumstances
listed in the regulation and statute
apply. One commenter stated that this
provision would extend OMB’s
response time for requests ““from 20
days to 40 days, or longer.”

Another commenter disagreed with
OMB’s explanation for the proposed
time period in the proposal’s summary
of changes, that the 45-day period
accounts for the FOIA statute’s
provision of ten working days for
routing of FOIA requests, 20 days for an
initial response, and 20 days for an
appeal response, and suggested that the
time period for appeal responses should
be ignored because appeals are
relatively rare. This comment also noted
that most agencies have a 30-day
aggregation period included in the fee-
calculation portion of their regulations
in accordance with the DOJ OIP’s
Guidance for Agency FOIA Regulations.
Another commenter stated that this
section would have set an overly broad
standard for aggregating requests by
omitting the requirement of the FOIA’s
aggregation provision (5 U.S.C.
552(a)(6)(B)(iv)) that aggregated requests

involve “clearly related matters.”
Another commenter stated more
generally that this provision was overly
broad because it did not stipulate that
the requests must “otherwise satisfy the
unusual circumstances” standard in the
FOIA in order to be eligible for
aggregation.

After careful consideration of these
comments, OMB agrees that including
the proposed 45-day period for
aggregating requests could lead to
confusion and potentially overly broad
application of the FOIA’s aggregation
provision for the agency to claim
“unusual circumstances” regarding a
request. As proposed, the regulation
would not have affected the 20-day time
limit for requests, and therefore would
only be applied to claim the ‘“unusual
circumstances” timing provision of the
FOIA on the later of multiple aggregated
requests when the earlier request’s 20-
day time period had expired. However,
OMB agrees with commenter’s
arguments that the proposed provision
could have been misinterpreted, leading
to unnecessary confusion. Further, OMB
agrees with commenters who suggested
that OMB should revise this section to
align with the corresponding provision
of the DOJ OIP’s Guidance for Agency
FOIA Regulations. Doing so will add to
uniformity across regulations and
reduce the potential for confusion and
delays in processing FOIA requests.

For these reasons, OMB is adopting
changes to this section suggested by the
comments. Specifically, OMB has
amended this section to align with the
DOJ OIP’s Guidance for Agency FOIA
Regulations.

6. Section 1303.70

One commenter suggested that a
provision of this section could be
confusing to requesters who wish to
seek review by a court of an agency’s
adverse determination. Specifically, the
comment highlighted the final sentence
of this section in the proposal, which
states, “[blefore seeking review by a
court of an agency’s adverse
determination, a requester generally
must first submit a timely
administrative appeal.” The commenter
noted that the FOIA statute at 5 U.S.C.
552(a)(6)(C)(i) provides that a requester
““shall be deemed to have exhausted [her
or his] administrative remedies with
respect to such request if the agency
fails to comply with the applicable time
limit provisions. . . .” The comment
concluded that the regulation’s
statement of the requirement that that
requester to appeal an adverse ruling
before seeking review by a court
conflicts with the FOIA’s provision
granting requesters leave to seek court

review when the 20-day time limit for
agency responses expires, regardless of
whether the requester has appealed
their case.

For the provision of the rule
highlighted by this comment, OMB used
the text found in the DOJ OIP’s
Guidance for Agency FOIA Regulations
without modification. This provision
was included in OMB’s rule to give
notice to requesters of the uniform
treatment by courts of the FOIA as
requiring plaintiffs who are challenging
an agency’s adverse determinations in
court to first exhaust their
administrative remedies by appealing to
the agency for administrative review.
See, e.g., Wilbur v. CIA, 355 F.3d 675,
677 (D.C. Cir. 2004). OMB agrees with
the commenter that in those cases where
an agency has not issued a
determination when the 20-day time
limit has passed, the FOIA’s
constructive exhaustion provision, cited
by this comment, applies unless and
until the agency does issue a
determination. See Judicial Watch, Inc.
v. Rossotti, 326 F.3d 1309, 1310 (D.C.
Cir. 2003) (“A requester is considered to
have constructively exhausted
administrative remedies and may seek
judicial review immediately if . . . the
agency fails to answer the request
within twenty days. If the agency
responds to the request after the twenty-
day statutory window, but before the
requester files suit, the administrative
exhaustion requirement still applies.”).
This provision of the proposed rule does
not concern situations where an agency
has not issued an adverse determination
and therefore does not conflict with the
provision of the FOIA statute
highlighted in the comment. For these
reasons, OMB declines to make the
change requested by this comment.

7. Section 1303.80

One commenter advised that this
section’s reference to NARA’s General
Records Schedule (GRS) 14 should be
changed to “GRS 4.2.” The commenter
noted that NARA’s GRS 14 was updated
to “GRS 4.2” in January 2017. OMB
agrees with this comment and has made
the requested change in the rule.

8. Section 1303.90(j)

One commenter requested a change to
OMB’s definition of “news”” for
purposes of applying the FOIA’s
reduced fees for news media requesters.
Specifically, the requester asked that
OMB amend the part of the definition of
“news” that provides examples of news-
media entities by amending the
parenthetical phrase referring to
periodicals which says “(but only in
those instances when they can qualify
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as disseminators of ‘news’).” The
commenter stated that this text
improperly limits the definition of
“news”” and therefore the definition of
“representative of the news media” in
contradiction with the FOIA.
Specifically, the commenter expressed
concerns that the use of the phrase “in
those instances” suggests that OMB will
determine on a case-by-case basis,
whether a requester qualifies for this
provision. Furthermore, the commenter
noted that the FOIA statute includes a
definition of “news” that differs from
the one in OMB’s prior rule and
proposed revision.

OMB did not propose changes to this
provision in the regulation in its rule
proposal but it did generally propose to
make changes to comply with updates
to the FOIA statute. Definitions of
“representative of the news media” and
“news”” were added to the FOIA statute
as part of the OPEN Government Act
amendments made to the law in 2007.
The definition in OMB’s prior
regulation predated the 2007 FOIA
amendments and closely adhered to the
definition originally created by OMB
and included in OMB’s “Uniform
Freedom of Information Fee Schedule
and Guidelines” in 1987. OMB agrees
with the requester that OMB must
comply with the definitions of “news”
and “news media requester” set out in
the FOIA, and further agrees that
continued textual deviations from the
statutory definition in OMB’s regulation
may add confusion and uncertainty for
requesters who may seek reduced fees
for this category of requests. Therefore,
OMB has revised the text of this section
by aligning the definition “news” with
the statutory definition in the FOIA.
OMB intends that this change will
relieve requesters of any uncertainty
that OMB will adhere to the FOIA’s
statutory definition of “news” when
assessing fees.

9. Section 1303.91(b)

One commenter expressed confusion
with a sentence in this subsection
which included “i.e.” but the phrase
following it did not appear to be
connected with the phrase preceding it.
OMB had inadvertently omitted
language from this sentence which
would have illustrated the concept of an
“initial review”” of a record which is
drawn from the DOJ OIP’s Guidance for
Agency FOIA Regulations without
modification. Including this text will
correct a typographical error and will
also provide information to requesters
about the record review process, while
promoting uniformity of FOIA
regulations across agencies. For these
reasons, OMB has added the illustrative

phrase found in that guidance to this
subsection of the regulation.

10. Section 1303.91(g)

One commenter advised that this
section as proposed did not appear to
distinguish between ““all other”
requesters and the educational
institutions, noncommercial scientific
institutions, and representatives of the
news media with regard to charges for
search time. The commenter noted that
the FOIA states at 5 U.S.C.
552(a)(4)(A)(ii) that educational, non-
commercial scientific institution, and
news media requesters should not be
charged search fees, and should only be
charged duplication fees.

OMB does not intend to omit this
overall distinction in the FOIA
regarding search fees in its rule revision
and both OMB’s proposal and final rule
include the general distinction for fees
to be charged to these groups in
§1303.91(a) and (b), as well as
1303.92(a) through (c). Section
1303.91(g) of OMB’s rule states that the
first 100 pages of duplication and the
first two hours of search time will be
provided without charge to non-
commercial requests.

For this subsection OMB used text
similar to that found in the DOJ OIP’s
Guidance for Agency FOIA Regulations,
which also does not make its distinction
regarding these restrictions on assessing
fees with regard explicitly to
educational, non-commercial scientific
institution, and news media requesters.
Instead, the rule provides the benefit of
this restriction on the charging of fees to
a category of requests that includes ““all
requests other than those seeking
documents for a commercial use.”

Because requests for “‘commercial
use” are explicitly excluded from each
of the above-listed special requester
categories, the category ‘non-
commercial requests” necessarily
includes all requests that would be in
any of the above listed requester
categories. Therefore, it would be
redundant and potentially confusing to
further stipulate in the regulation that
the above listed categories of requesters
should also receive the benefit of this
subsection. For this reason, OMB
declines to make the requested change
to this section.

11. Section 1303.92

One commenter noted incorrect cross
references included in this section
intended to point to definitions in
§1303.90. Those references have been
corrected in this rule.

12. Section 1303.93

One commenter that also commented
on the proposal’s aggregation provision
for purposes of timing of responses to
requests (see discussion of comments to
§1303.40 above) stated that its
comments equally apply to the rule’s
provision for aggregating requests for
purposes of calculating fees. This
commenter stated that the proposed 45-
day period for presumption that
requests can be aggregated should be
reduced to 30 days in order to align
with the DOJ OIP’s Guidance for Agency
FOIA Regulations. Additionally this
commenter suggested that the rule does
not provide guidelines for overcoming a
presumption that multiple requests can
be aggregated, and also suggested that
the regulation could allow the charging
of one requester fees incurred in
replying to another requester. Finally,
this commenter stated that the proposed
regulation conflicts with the FOIA’s
requirement that agencies only charge
“direct costs of search, duplication, or
review,” 5 U.S.C. 552(a)(4)(A)@{v).

OMB agrees with the commenter that
using the 30-day period suggested by
DOJ OIP will better promote uniformity
of FOIA regulations across agencies.
OMB disagrees that a version of this
section that uses a 30-day time period
will allow charging of one requester for
work done for another requester. Under
this rule, any fee charged will still be a
direct cost of the search, processing, and
duplication done for that requester’s
request. OMB also disagrees that more
specificity is required regarding how
OMB will determine that the
presumption that requests can be
aggregated has been overcome. OMB
will administer this provision within
the bounds of the FOIA, while
addressing the circumstances of each
case to promote the purposes of the
statute. This provision has been
included in the rule in order to prevent
abuse of the FOIA’s provision of the first
100 pages of duplication and the first
two hours of search time to non-
commercial requesters.

For these reasons as well as the same
reasons stated in the discussion of the
comments to § 1303.40, OMB has
revised this section to align with the
corresponding provision of DOJ OIP’s
Guidance for Agency FOIA Regulations,
including by changing the proposed 45-
day period for presumption that
requests can be aggregated to a 30-day
period. OMB declines to make any of
the other changes sought by the
commenter.
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13. Foreseeable Harm Standard

One commenter suggested that the
FOIA’s standard for withholding
documents based on foreseeable harm
should be addressed in OMB’s FOIA
rule. OMB recognizes that the FOIA
Improvement Act of 2016 requires that
an agency may withhold information
“only if the agency reasonably foresees
that disclosure would harm an interest
protected by an exemption” or
“disclosure is prohibited by law.” 5
U.S.C. 552(a)(8)(A)(i). However, OMB
does not agree that it is necessary to
include language confirming OMB’s
compliance with this standard or a
provision requiring adverse agency
determinations to include an
explanation of foreseeable harms in its
rule. For these reasons, OMB declines to
make the changes requested in the
comment.

14. Final Amendments

OMB has made the following
clarifying amendments to the rule in
response to comments and on its own.

e Section 1303.1

O This section was revised to add that
this regulation should be read in
conjunction with the text of the FOIA.

e Section 1303.40

O As discussed above, in response to
a comment this section was revised to
comply with the FOIA by adding the
stipulation that the 20-day period for
making determinations regarding
requests will begin within 10 working
days after the request is first received by
any component’s office that is
designated to receive requests.

O As discussed above, in response to
a comment paragraph (d) was revised to
remove the proposed 45-day period for
presumption that multiple requests can
be aggregated and otherwise to align
with the DOJ regulation template.

e Section 1303.80

O As discussed above, in response to
a comment this section was revised to
update a reference to NARA’s General
Records Schedule 4.2.

e Section 1303.90(j)

O As discussed above, in response to
a comment this section was revised to
align the definition of “news” with the
definition now included in the FOIA
statute.

e Section 1303.91

O As discussed above, in response to
a comment this section is revised with
added text to illustrate the concept of an
“initial review’” of a record which is
drawn from the DOJ OIP’s Guidance for

Agency FOIA Regulations without
modification.

O Paragraph (b) of this section was
amended to clarify that review fees will
be charged at the same rate as search
fees.

e Section 1303.93(c)

O This subsection was revised to
change the proposed 45-day period for
presumption that multiple requests can
be aggregated to 30 days and otherwise
to align with the DOJ regulation
template.

Classification of This Rule Under
Relevant Statutes

Regulatory Flexibility Act

OMB, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this rule and
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.
Under the FOIA, agencies may recover
only the direct costs of searching for,
reviewing, and duplicating the records
processed for requesters, and only for
certain classes of requesters and when
particular conditions are satisfied. Thus,
fees assessed by the OMB are nominal.

Executive Orders 12866 and 13771

For purposes of Executive Order
(E.O.) 13771 on Reducing Regulation
and Controlling Regulatory Costs, this
rule is not an E.O. 13771 regulatory
action because this rule is not a
significant regulatory action under
section 3(f) of E.O. 12866.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1995

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (as amended), 5
U.S.C. 804. This rule will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 5 CFR Part 1303

Administrative practice and
procedure, Archives and records,
Freedom of information.

For the reasons stated in the
preamble, OMB revises 5 CFR part 1303
to read as follows:

PART 1303—PUBLIC INFORMATION
PROVISIONS OF THE
ADMINISTRATIVE PROCEDURES ACT

Sec.

General

1303.1 Purpose.

1303.2 Authority and functions.

1303.3 Organization.

Proactive Disclosures

1303.10 Availability of proactive
disclosures.

Requirements for Making Requests

1303.20 Where to send requests.

1303.21 Requesters making requests about
themselves or others.

1303.22 Requirement for providing
description of the records sought.

Responsibility for Responding to Requests

1303.30 Responsibility for responding to
requests.

Timing of Responses to Requests

1303.40 Timing of responses to requests.

Responses to Requests
1303.50 Responses to requests.

Confidential Commercial Information

1303.60 Notification procedures for
confidential commercial information.

Appeals

1303.70 Appeals.

Preservation of Records
1303.80 Preservation of records.

Fees

1303.90 Definitions.

1303.91 Fees to be charged—general.

1303.92 Fees to be charged—categories of
requesters.

1303.93 Miscellaneous fee provisions.

1303.94 Waiver or reduction of charges.

Authority: 5 U.S.C. 301 and 5 U.S.C. 552,
unless otherwise noted.

General

§1303.1 Purpose.

This part implements the Freedom of
Information Act (FOIA), 5 U.S.C. 552, as
amended, and prescribes the rules
governing the public availability of
Office of Management and Budget
(OMB) records. The rules in this subpart
should be read in conjunction with the
text of the FOIA.

§1303.2 Authority and functions.

The general functions of OMB, as
provided by statute and by executive
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order, are to develop and to execute the
budget, oversee implementation of
Administration policies and programs,
advise and assist the President, and
develop and implement management
policies for the government.

§1303.3 Organization.

(a) The central organization of OMB is
as follows:

(1) The Director’s Office includes the
Director, the Deputy Director, the
Deputy Director for Management, and
the Executive Associate Director.

(2) Staff Offices include General
Counsel, Legislative Affairs,
Communications, Management and
Operations, and Economic Policy.

(3) Offices that provide OMB-wide
support include the Legislative
Reference Division and the Budget
Review Division.

(4) Resource Management Offices,
which develop and support the
President’s management and budget
agenda in the areas of Natural
Resources, Energy and Science; National
Security; Health; Education, Income
Maintenance and Labor; and General
Government Programs.

(5) Statutory offices include the
Offices of Federal Financial
Management, Federal Procurement
Policy, Intellectual Property
Enforcement Coordinator; E-government
and Information Technology; and
Information and Regulatory Affairs.

(b) OMB is located in the Eisenhower
Executive Office Building, 17th Street
and Pennsylvania Avenue NW, and the
New Executive Office Building, 725
17th Street NW, Washington, DC 20503.
OMB has no field offices. Security in
both buildings prevents visitors from
entering the building without an
appointment.

Proactive Disclosures

§1303.10 Availability of proactive
disclosures.

OMB makes available records that are
required by the FOIA to be made
available for public inspection in an
electronic format. OMB information
pertaining to matters issued, adopted, or
promulgated by OMB that is within the
scope of 5 U.S.C. 552(a)(2) is available
electronically on OMB’s website at
www.whitehouse.gov/omb/.
Additionally, for help accessing these
materials, you may contact OMB’s FOIA
Officer at (202) 395—-3642.

Requirements for Making Requests

§1303.20 Where to send requests.

The FOIA Officer is responsible for
acting on all initial requests. Individuals
wishing to file a request under the FOIA

should address their request in writing
to FOIA Officer, Office of Management
and Budget, 725 17th Street NW, Room
9204, Washington, DC 20503, via fax to
(202) 395-3504, or by email at
OMBFOIA@omb.eop.gov. Additionally,
OMB’s FOIA Public Liaison is available
to assist requesters who have questions
and can be reached at (202) 395—-7545 or
in writing at the address provided in
this section.

§1303.21 Requesters making requests
about themselves or others.

A requester who is making a request
for records about himself or herself
pursuant to 5 U.S.C. 552a must comply
with the verification of identity
requirements as determined by OMB
pursuant to OMB’s Rules For
Determining if an Individual Is the
Subject of a Record in 5 CFR 1302.1.
Where a request for records pertains to
another individual, a requester may
receive greater access by submitting
either a notarized authorization signed
by that individual or a declaration made
in compliance with the requirements set
forth in 28 U.S.C. 1746 by that
individual authorizing disclosure of the
records to the requester, or by
submitting proof that the individual is
deceased (e.g., a copy of a death
certificate or an obituary). As an
exercise of administrative discretion,
OMB may require a requester to supply
additional information if necessary in
order to verify that a particular
individual has consented to disclosure.

§1303.22 Requirement for providing
description of the records sought.

(a) Requesters must describe the
records sought in sufficient detail to
enable OMB personnel to locate them
with a reasonable amount of effort. To
the extent possible, requesters should
include specific information that may
help the agency identify the requested
records, such as the date, title or name,
author, recipient, subject matter of the
record, case number, file designation, or
reference number. Before submitting
their requests, requesters may contact
the FOIA Officer or FOIA Public Liaison
to discuss the records they seek and to
receive assistance in describing the
records.

(b) If, after receiving a request, OMB
determines that the request does not
reasonably describe the records sought,
OMB will inform the requester what
additional information is needed and
why the request is otherwise
insufficient. Requesters who are
attempting to reformulate or modify
such a request may discuss their request
with the FOIA Officer or the FOIA
Public Liaison. If a request does not

reasonably describe the records sought,
OMB’s response to the request may be
delayed.

Responsibility for Responding to
Requests

§1303.30 Responsibility for responding to
requests.

(a) Search cutoff date. In determining
which records are responsive to a
request, OMB ordinarily will include
only records in its possession as of the
date that it begins its search. If any other
date is used, OMB will inform the
requester of that date.

(b) Transfer of records to the National
Archives and Records Administration
(NARA). Permanent records of OMB
which have been transferred to the
control of NARA under the Federal
Records Act are not in the control of
OMB and are therefore not accessible by
a FOIA request to OMB. Requests for
such records should be directed to
NARA.

(c) Consultation and referral. When
reviewing records, OMB will determine
whether another agency of the Federal
Government is better able to determine
whether the record is exempt from
disclosure under the FOIA. As to any
such record, OMB will proceed in one
of the following ways:

(1) Consultation. When records
contain information of interest to
another agency, OMB typically will
consult with that agency prior to making
a release determination.

(2) Referral. (i) When OMB believes
that a different agency is best able to
determine whether to disclose the
record, OMB will refer the
responsibility for responding to the
request regarding that record to that
agency. Ordinarily, the agency that
originated the record is best situated to
make the disclosure determination.
However, if OMB and the originating
agency jointly agree that OMB is in the
best position to respond regarding the
record, then OMB may provide it.

(ii) If OMB determines that another
agency is best situated to consider a
request, OMB promptly will notify the
requestor and inform him of the agency
which will be processing his request,
except when disclosure of the identity
of the agency could harm an interest
protected by an applicable FOIA
exemption. In those instances, in order
to avoid harm to an interest protected by
an applicable exemption, OMB will
coordinate with the originating agency
to seek its views on the disclosability of
the record and convey the release
determination for the record that is the
subject of the coordination to the
requester.
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Timing of Responses to Requests

§1303.40 Timing of responses to
requests.

(a) In general. Upon receipt of any
request for information or records, the
FOIA Officer will determine within 20
working days (excepting Saturdays,
Sundays, and legal public holidays)
after the receipt of such request whether
it is appropriate to grant the request and
will immediately notify the requester of
such determination and the reasons
therefore and the right of such person to
seek assistance from the FOIA Public
Liaison. The 20-day period, as used
herein, shall commence on the date on
which the FOIA Officer or the FOIA
Public Liaison first receives the request
but in any event not later than 10
working days after the request is first
received by any component’s office that
is designated by these regulations to
receive requests. OMB may toll this 20-
day period either one time while OMB
is awaiting information that it has
reasonably requested from the requester
or any time when necessary to clarify
with the requester issues regarding fee
assessment. OMB’s receipt of the
requester’s response to OMB’s request
for information ends the tolling period.

(b) Multitrack processing. (1) FOIA
requests are placed on one of three
tracks:

(i) Track one covers those requests
that seek and receive expedited
processing pursuant to subsection
(a)(6)(E) of the FOIA and in accordance
with paragraph (e) of this section;

(ii) Track two covers simple requests;

(iii) Track three covers complex
requests.

(2) Whether a request is simple or
complex is based on the amount of work
or time needed to process the request.
OMB considers various factors,
including the number of records
requested, the number of pages involved
in processing the request, and the need
for consultations or referrals. OMB will
advise the requester of the processing
track in which their request has been
placed and provide an opportunity to
narrow or modify their request so that
the request can be placed in a different
processing track.

(c) Unusual circumstances. Whenever
the statutory time limit for processing a
request cannot be met because of
“unusual circumstances,” as defined in
the FOIA, and OMB extends the time
limit on that basis, OMB will, before
expiration of the 20-day period to
respond, notify the requester in writing
of the unusual circumstances involved
and of the date by which processing of
the request can be expected to be
completed. Where the extension

exceeds 10 working days, OMB will, as
described by the FOIA, provide the
requester with an opportunity to modify
the request or arrange an alternative
time period for processing. OMB will
alert requesters to the availability of its
FOIA Public Liaison, who will assist in
the resolution of any disputes between
the requester and OMB, and notify the
requester of the right of the requester to
seek dispute resolution services from
the Office of Government Information
Services (OGIS).

(d) Aggregating requests. To satisfy
unusual circumstances under the FOIA,
OMB may aggregate those requests for
the purposes of this section when OMB
reasonably believes that a requester, or
a group of requesters acting in concert,
has submitted requests that constitute a
single request, that would otherwise
satisfy the unusual circumstances
specified in this section. Multiple
requests involving unrelated matters
will not be aggregated.

(e) Expedited processing. (1) Requests
and appeals will be given expedited
treatment in cases where OMB
determines:

(i) The lack of expedited treatment
could reasonably be expected to pose an
imminent threat to the life or physical
safety of an individual;

(ii) There is an urgency to inform the
public about an actual or alleged
Federal Government activity;

(iii) Failure to respond to the request
expeditiously would result in the loss of
due process rights in other proceedings;
or

(iv) There are possible questions, in a
matter of widespread and exceptional
public interest, about the government’s
integrity which effect public confidence.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later time.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of the requester’s knowledge and
belief, explaining in detail the basis for
requesting expedited processing. OMB
may waive this certification requirement
at its discretion.

(4) OMB will decide whether to grant
expedited processing and will notify the
requester within 10 days after the date
of the request. If a request for expedited
treatment is granted, OMB will
prioritize the request and process the
request as soon as practicable. If a
request for expedited processing is
denied, any appeal of that decision will
be acted on expeditiously.

Responses to Requests

§1303.50 Responses to requests.

(a) Acknowledgements of requests.
OMB will assign an individualized
tracking number to each request
received that will take longer than ten
days to process; and acknowledge each
request, informing the requestor of their
tracking number if applicable; and,
upon request, make available
information about the status of a request
to the requester using the assigned
tracking number, including—

(1) The date on which OMB originally
received the request; and

(2) An estimated date on which OMB
will complete action on the request.

(b) Grants of requests. Once OMB
makes a determination to grant a request
in full or in part, it will notify the
requester in writing. OMB also will
inform the requester of any fees charged
under § 1303.9 and shall provide the
requested records to the requester
promptly upon payment of any
applicable fees. OMB will inform the
requester of the availability of the FOIA
Public Liaison to offer assistance.

(c) Adverse determinations of
requests. In the case of an adverse
determination, the FOIA Officer will
immediately notify the requester of—

(1) The right of the requester to appeal
to the head of OMB within 90 calendar
days after the date of such adverse
determination in accordance with
§1303.70;

(2) The right of such person to seek
dispute resolution services from the
FOIA Public Liaison or the OGIS at
NARA;

(3) The names and titles or positions
of each person responsible for the denial
of such request; and

(4) OMB’s estimate of the volume of
any requested records OMB is
withholding, unless providing such
estimate would harm an interest
protected by the exemption in 5 U.S.C.
552(b).

Confidential Commercial Information

§1303.60 Notification procedures for
confidential commercial information.

(a) Definitions. (1) “Confidential
commercial information” means
commercial or financial information
obtained by OMB from a submitter that
may be protected from disclosure under
Exemption 4 of the FOIA, 5 U.S.C.
552(b)(4).

(2) “Submitter” means any person or
entity, including a corporation, State, or
foreign government, but not including
another Federal Government entity, that
provides confidential commercial
information, either directly or indirectly
to the Federal Government.
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(b) Designation of confidential
commercial information. A submitter of
confidential commercial information
must use good faith efforts to designate
by appropriate markings, at the time of
submission, any portion of its
submission that it considers to be
protected from disclosure under
Exemption 4 of the FOIA. These
designations expire 10 years after the
date of the submission unless the
submitter requests and provides
justification for a longer designation
period.

(c) When notice to submitters is
required. (1) OMB will promptly notify
a submitter when OMB determines that
a pending FOIA lawsuit seeks to compel
the disclosure of records containing the
submitter’s confidential information, or
if OMB determines that it may be
required to disclose such records,
provided:

(i) The requested information has
been designated by the submitter as
information considered protected from
disclosure under Exemption 4 in
accordance with paragraph (b) of this
section; or

(ii) OMB has a reason to believe that
the requested information may be
protected from disclosure under
Exemption 4, but has not yet
determined whether the information is
protected from disclosure.

(2) The notice will describe the
commercial information requested or
include a copy of the requested records
or portions of records containing the
information. In cases involving a
voluminous number of submitters, OMB
may post or publish a notice in a place
or manner reasonably likely to inform
the submitters of the proposed
disclosure, instead of sending
individual notifications.

(d) Exceptions to submitter notice
requirements. The notice requirements
of this section do not apply if:

(1) OMB determines that the
information is exempt under the FOIA,
and therefore will not be disclosed;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by law, including regulation
issued in accordance with the
requirements of Executive Order 12,600
of June 23, 1987; or

(4) The designation made by the
submitter under paragraph (b) of this
section appears obviously frivolous. In
such case, OMB will give the submitter
written notice of any final decision to
disclose the information within a
reasonable number of days prior to a
specified disclosure date.

(e) Opportunity to object to disclosure.

(1) Unless OMB specifies a different
period, submitters who fail to respond
to OMB’s notice within 30 days of
OMB’s notice will be deemed to have
consented to disclosure.

(2) If a submitter has any objections to
disclosure, it should provide OMB a
detailed written statement that specifies
all grounds for withholding the
particular information under any
exemption of the FOIA. In order to rely
on Exemption 4 as basis for
nondisclosure, the submitter must
explain why the information constitutes
a trade secret or commercial or financial
information that is confidential. OMB is
not required to consider any
information received after the date of
any disclosure decision.

(3) Any information provided by a
submitter under this section may itself
be subject to disclosure under the FOIA.

(f) Analysis of objections. OMB will
consider a submitter’s objections and
specific grounds for nondisclosure in
deciding whether to disclose the
requested information.

(g) Notice of intent to disclose.
Whenever OMB decides to disclose
information over the objection of a
submitter, OMB will provide the
submitter written notice, which will
include:

(1) A statement of the reasons why
each of the submitter’s disclosure
objections were not sustained;

(2) A description of the information to
be disclosed or copies of the records as
OMB intends to release them; and

(3) A specified disclosure date, at
least 30 days after OMB transmits its
notice of intent to disclose, except for
good cause.

(h) Requester notification. OMB will
notify the requester whenever it
provides the submitter with notice and
an opportunity to object to disclosure;
whenever it notifies the submitter of its
intent to disclose the requested
information; and whenever a submitter
files a lawsuit to prevent the disclosure
of the information.

Appeals

§1303.70 Appeals.

(a) A requester must appeal to the
head of OMB in writing within 90
calendar days after the date of such
adverse determination addressed to the
FOIA Officer at the address specified in
§1303.20. The appeal must include a
statement explaining the basis for the
appeal. Determinations of appeals will
be set forth in writing and signed by the
Deputy Director, or his designee, within
20 working days. If on appeal the denial
is upheld in whole or in part, the

written determination will also contain
a notification of the provisions for
judicial review, the names of the
persons who participated in the
determination, and notice of the
services offered by the OGIS as a non-
exclusive alternative to litigation.

(b) OGIS’s dispute resolution services
is a voluntary process. If OMB agrees to
participate in the mediation services
provided by OGIS, OMB will actively
engage as a partner to the process in an
attempt to resolve the dispute. An
appeal ordinarily will not be
adjudicated if the request becomes a
matter of FOIA litigation. Before seeking
review by a court of an agency’s adverse
determination, a requester generally
must first submit a timely
administrative appeal.

Preservation of Records

§1303.80 Preservation of records.

OMB will preserve all correspondence
pertaining to the requests that it receives
under this section, as well as copies of
all requested records, until disposition
or destruction is authorized pursuant to
title 44 of the United States Code or
NARA'’s General Records Schedule 4.2.
OMB will not dispose of or destroy
records while they are the subject of a
pending request, appeal, or lawsuit
under the FOIA.

Fees

§1303.90 Definitions.

For the purpose of this part, all
definitions set forth in the FOIA apply.

(a) The term “‘direct costs” means
those expenditures that OMB actually
incurs in searching for and duplicating
(and in the case of commercial
requesters, reviewing) documents to
respond to a FOIA request. Not included
in direct costs are overhead expenses
such as costs of space, heating, or
lighting the facility in which the records
are stored.

(b) The term ‘“‘search” means the
process of looking for and retrieving
records or information responsive to a
request. It includes page-by-page or line-
by-line identification of information
within records and also includes
reasonable efforts to locate and retrieve
information from records maintained in
electronic form or format.

(c) The term “duplication” means the
making of a copy of a document, or of
the information contained in it, that is
necessary to respond to a FOIA request.
Such copies can be in the form of paper,
microform, audio-visual materials, or
electronic records (e.g., magnetic tape or
disk), among others.

(d) The term “review” refers to the
process of examining documents located
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in response to a request to determine
whether any portion of any document
located is permitted to be withheld. It
also refers to the processing of any
documents for disclosure, e.g., doing all
that is necessary to excise them and
otherwise prepare them for release.
Review does not include time spent
resolving general legal or policy issues
regarding the application of exemptions.

(e) The term “commercial use
request” is a request that asks for
information for a use or purpose that
furthers a commercial, trade, or profit
interest, which can include furthering
those interests through litigation.

(f) The term ‘“‘educational institution”
is any school that operates a program of
teaching or scholarly research. To be
eligible for inclusion in this category,
requesters must show that the request is
being made as authorized by and in
connection with the requester’s role at
a qualifying institution and that the
records are not sought for commercial
use, but are sought in furtherance of
teaching or scholarly research. OMB
may seek assurance from the requester
that the request is in furtherance of
teaching or scholarly research and will
advise requesters of their placement in
this category.

(g) The term ‘“non-commercial
scientific institution” refers to an
institution that is not operated on a
commercial basis (as that term is
referenced in paragraph (e) of this
section) and that is operated solely for
the purpose of conducting scientific
research where the results of the
research are not intended to promote
any particular product or industry. A
requester in this category must show
that the request is authorized by and is
made under the auspices of a qualifying
institution and that the records are
sought to further scientific research and
are not for a commercial use.

(h) The term “‘representative of the
news media” refers to any person or
entity that gathers information of
potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an
audience.

(i) The term “news’” means
information that is about current events
or that would be of current interest to
the public. Examples of news media
entities include television or radio
stations that broadcast “news” to the
public at large and publishers of
periodicals that disseminate ‘“news”
and make their products available
through a variety of means to the
general public, including news
organizations that disseminate solely on
the internet. A request for records

supporting the news-dissemination
function of the requester will not be
considered to be for a commercial use.
“Freelance” journalists who
demonstrate a solid basis for expecting
publication through a news media entity
will be considered as a representative of
the news media. A publishing contract
would provide the clearest evidence
that publication is expected; however,
OMB can also consider a requester’s
past publication record in making this
determination. OMB will advise
requesters of their placement in this
category.

§1303.91 Fees to be charged—general.

OMB will charge fees that recoup the
full allowable direct costs it incurs.
Moreover, it will use the most efficient
and least costly methods to comply with
requests for documents made under the
FOIA. For example, employees should
not engage in line-by-line search when
merely duplicating an entire document
would prove the less expensive and
quicker method of complying with a
request. Search should be distinguished,
moreover, from review of material in
order to determine whether the material
is exempt from disclosure. When
documents that would be responsive to
a request are maintained for distribution
by agencies operating statutory-based
fee schedule programs (see definition in
§1303.30(b)), such as the NTIS, OMB
will inform requesters of the steps
necessary to obtain records from those
sources.

(a) Search. Requests made by
educational institutions, noncommercial
scientific institutions, or representatives
of the news media are not subject to
search fees. OMB will charge search fees
for all other requesters, subject to the
restrictions of paragraph (h) of this
section.

(1) For each quarter hour spent by
personnel searching for requested
records, including electronic searches
that do not require new programming,
the fees will be charged as follows:
Professional—$10.00; and clerical/
administrative—$4.75.

(2) Requesters shall be charged the
direct costs associated with conducting
any search that requires the creation of
a new computer program to locate the
requested records. Requesters shall be
notified of the costs associated with
creating such a program and must agree
to pay the associated costs before the
costs may be incurred.

(b) Review of records. Only requesters
who are seeking documents for
commercial use may be charged for time
spent reviewing records to determine
whether they are exempt from
mandatory disclosure. Charges may be

assessed only for the initial review; i.e.,
the review conducted by an agency to
determine whether an exemption
applies to a particular record or portion
of a record. Records or portions of
records withheld in full under an
exemption that is subsequently
determined not to apply may be
reviewed again to determine the
applicability of other exemptions not
previously considered. The direct costs
for such a subsequent review are
assessable. However, review costs will
not include any costs incurred in
resolving issues of law or policy that
may be raised in the course of
processing a request under this section.
Review fees will be charged at the same
rates as those charged for a search under
paragraph (a)(1) of this section.

(c) Duplication of records. The
requester’s specified preference of form
or format of disclosure will be honored
if the record is readily reproducible in
that format. Where photocopies are
supplied, OMB will provide one copy
per request at a cost of five cents per
page. For copies prepared by computer,
such as tapes or printouts, OMB will
charge the actual cost, including
operator time, of production of the tape
or printout. For other methods of
reproduction or duplication, OMB will
charge the actual direct costs of
producing the document(s).

(d) Other charges. OMB will recover
the full costs of providing services such
as those enumerated below when it
elects to provide them:

(1) Certifying that records are true
copies; or

(2) Sending records by special
methods, such as express mail.

(e) Remittances. Remittances shall be
in the form of either a personal check,

a bank draft drawn on a bank in the
United States, or a postal money order.
Remittances shall be made payable to
the order of the Treasury of the United
States and mailed to the FOIA Officer at
the address found in § 1303.10(b).

(f) Receipts and refunds. A receipt for
fees paid will be provided upon request.
Refund of fees paid for services actually
rendered will not be made.

(g) First 100 pages and two hours of
search time. With the exception of
requesters seeking documents for a
commercial use, OMB will provide the
first 100 pages of duplication (or the
cost equivalent for other media) and the
first two hours of search time without
charge.

(h) Restrictions on assessing fees. If
OMB fails to comply with the FOIA’s
time limits in which to respond to a
request, it may not charge search fees,
or, in the instances of requests from
requesters described in § 1303.90(g)
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through (i), may not charge duplication
fees, except as described in the
following circumstances:

(1) If OMB has determined that
unusual circumstances, as defined by
the FOIA, apply, and OMB provided
timely written notice to the requester in
accordance with the FOIA, a failure to
comply with the time limit will be
excused for an additional 10 days.

(2) If OMB has determined that
unusual circumstances, as defined by
the FOIA, apply, and more than 5,000
pages are necessary to respond to the
request, OMB may charge search fees,
or, in the case of requesters described in
§ 1303.90(g) through (i), may charge
duplication fees, if OMB has provided
timely written notice to the requester in
accordance with the FOIA and OMB has
discussed with the requester via written
mail, email, or telephone (or made not
less than three good-faith attempts to do
so) how the requester could effectively
limit the scope of the request in
accordance with 5 U.S.C.
552(a)(6)(B)(i).

(3) If a court determines that
exceptional circumstances exist, as
defined by the FOIA, a failure to comply
with the time limits shall be excused for
the length of time provided by the court
order.

(i) No Fees under $25. No fee will be
charged when the total fee, after
deducting the 100 free pages (or its cost
equivalent) and the first two hours of
search, is equal to or less than $25. If
OMB estimates that the charges are
likely to exceed $25, it will notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Such a
notice shall offer a requester the
opportunity to confer with agency
personnel to meet the requester’s needs
at a lower cost.

§1303.92 Fees to be charged—categories
of requesters.

There are four categories of FOIA
requesters: Commercial use requesters;
educational and non-commercial
scientific institutions; representatives of
the news media; and all other
requesters. The specific levels of fees for
each of these categories are:

(a) Commercial use requesters. When
OMB receives a request for documents
for commercial use, it will assess
charges that recover the full direct costs
of searching for, reviewing for release,
and duplicating the record sought.
Commercial use requesters are not
entitled to two hours of free search time
nor 100 free pages of reproduction of
documents. OMB may recover the cost
of searching for and reviewing records

even if there is ultimately no disclosure
of records (see § 1303.93(b)).

(b) Educational and non-commercial
scientific institution requesters. OMB
will provide documents to requesters in
this category for the cost of reproduction
alone, excluding charges for the first 100
pages. To be eligible for inclusion in
this category, a requester must meet the
criteria in § 1303.90(g) or (h). OMB may
seek evidence from the requester that
the request is in furtherance of scholarly
research and will advise requesters of
their placement in this category.

(c) Requesters who are representatives
of the news media. OMB will provide
documents to requesters in this category
for the cost of reproduction alone,
excluding charges for the first 100
pages. To be eligible for inclusion in
this category, a requester must meet the
criteria in § 1303.90(i) and (j) and not
make the request for commercial use. A
request for records supporting the news
dissemination function of the requester
is not a commercial use for this
category.

(d) All other requesters. OMB will
charge requesters who do not fit into
any of the categories above fees that
recover the full reasonable direct cost of
searching for and reproducing records
that are responsive to the request,
except that the first 100 pages of
reproduction and the first two hours of
search time will be furnished without
charge. Moreover, requests for records
about the requesters filed in OMB’s
systems of records will continue to be
treated under the fee provisions of the
Privacy Act of 1974, which permit fees
only for reproduction.

§1303.93 Miscellaneous fee provisions.

(a) Charging interest—notice and rate.
OMB may begin assessing interest
charges on an unpaid bill starting on the
31st day after OMB sends the bill. If
OMB receives the fee within the thirty-
day grace period, interest will not
accrue on the paid portion of the bill,
even if the payment is unprocessed.
Interest will be at the rate prescribed in
section 3717 of title 31 of the United
States Code and will accrue from the
date of the billing.

(b) Charges for unsuccessful search.
OMB may properly charge for time
spent searching even if it does not locate
any responsive records or if OMB
determines that the records are entirely
exempt from disclosure.

(c) Aggregating requests. When OMB
reasonably believes that a requester, or
a group of requestors acting in concert,
is attempting to divide a single request
into a series of requests for the purpose
of avoiding fees, OMB may aggregate
those requests and charge fees

accordingly. OMB may presume that
multiple requests of this type made
within a 30-day period have been made
in order to avoid fees. For requests
separated by a longer period, OMB will
aggregate them only where there is a
reasonable basis for determining that
aggregation is warranted in view of all
the circumstances involved. Multiple
requests involving unrelated matters
shall not be aggregated.

(d) Advance payments. (1) OMB will
not require a requester to make an
advance payment, i.e., payment before
work is commenced or continued on a
request, unless OMB estimates or
determines that allowable charges that a
requester may be required to pay are
likely to exceed $250 or the requester
has previously failed to make payments
due within 30 days of billing.

(2) In cases in which OMB requires
advance payment, the request will not
be considered received and further work
will not be completed until the required
payment is received. If the requester
does not pay the advance payment
within 30 calendar days after the date of
OMB’s fee determination, the request
will be closed.

(e) Effect of the Debt Collection Act of
1982 (Pub. L. 97-365). OMB will comply
with applicable provisions of the Debt
Collection Act, including disclosure to
consumer reporting agencies and use of
collection agencies, where appropriate,
to encourage repayment.

§1303.94 Waiver or reduction of charges.

(a) How to apply for a fee waiver.
Requesters may seek a waiver of fees by
submitting a written application
demonstrating how disclosure of the
requested information is in the public
interest because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government and is not primarily in the
commercial interest of the requester.

(b) Factors for approving fee waivers.
OMB will furnish records responsive to
a request without charge or at a reduced
rate when it determines, based on all
available information, that the following
factors are satisfied:

(1) Disclosure of the requested
information would shed light on the
operations or activities of the
government. The subject of the request
must concern identifiable operations or
activities of the Federal Government
with a connection that is direct and
clear, not remote or attenuated.

(2) Disclosure of the requested
information is likely to contribute
significantly to public understanding of
those operations or activities. This
factor is satisfied when both of the
following criteria are met:
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(i) Disclosure of the requested records
must be meaningfully informative about
government operations or activities. The
disclosure of information that already is
in the public domain, in either the same
or a substantially identical form, would
not be meaningfully informative if
nothing new would be added to the
public’s understanding.

(ii) The disclosure must contribute to
the understanding of a reasonably broad
audience of persons interested in the
subject, as opposed to the individual
understanding of the requester. A
requester’s expertise in the subject area
as well as the requester’s ability and
intention to effectively convey
information to the public must be
considered. OMB will presume that a
representative of the news media will
satisfy this consideration.

(3) The disclosure must not be
primarily in the commercial interest of
the requester. To determine whether
disclosure of the requested information
is primarily in the commercial interest
of the requester, OMB will consider the
following criteria:

(i) OMB will identify whether the
requester has any commercial interest
that would be furthered by the
requested disclosure. A commercial
interest includes any commercial, trade,
or profit interest. Requesters must be
given an opportunity to provide
explanatory information regarding this
consideration.

(ii) If there is an identified
commercial interest, OMB must
determine whether that is the primary
interest furthered by the request. A
waiver or reduction of fees is justified
when the requirements of paragraphs
(b)(1) and (2) of this section are satisfied
and any commercial interest is not the
primary interest furthered by the
request. OMB ordinarily will presume
that when a news media requester has
satisfied the requirements of paragraphs
(b)(1) and (2) of this section, the request
is not primarily in the commercial
interest of the requester. Disclosure to
data brokers or others who merely
compile and market government
information for direct economic return
will not be presumed to primarily serve
the public interest.

(c) Timing of requests for fee waivers.
Requests for a waiver or reduction of
fees should be made when the request
is first submitted to OMB and should
address the criteria referenced above. A
requester may submit a fee waiver
request at a later time so long as the
underlying record request is pending or
on administrative appeal. When a
requester who has committed to pay
fees subsequently asks for a waiver of
those fees and that waiver is denied, the

requester shall be required to pay any
costs incurred up to the date the fee
waiver request was received.

Mark R. Paoletta,

General Counsel and Chief FOIA Officer.
[FR Doc. 2019-10269 Filed 5-20—19; 8:45 am]
BILLING CODE 3110-01-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 948

[Doc. No. AMS—-SC—18-0067; SC18-948—2
FR]

Irish Potatoes Grown in Colorado;
Modification of the Handling
Regulations for Area No. 2

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule revises the size
requirements currently prescribed under
the federal marketing order for Irish
potatoes grown in Colorado. This action
revises the minimum size requirement
for U.S. No. 2 or better grade round
potatoes to align with the current size
requirements for all other types of U.S.
No. 2 or better grade potatoes. In
addition, this rule revises the size
requirements for smaller size profile
U.S. Commercial grade or better
potatoes.

DATES: Effective June 20, 2019.

FOR FURTHER INFORMATION CONTACT:
Barry Broadbent, Senior Marketing
Specialist, or Gary D. Olson, Regional
Director, Northwest Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (503) 326—
2724, Fax: (503) 326—7440, or Email:
Barry.Broadbent@usda.gov or
GaryD.Olson@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations issued to carry out
a marketing order as defined in 7 CFR
900.2(j). This rule is issued under
Marketing Agreement No. 97 and Order
No. 948, as amended (7 CFR part 948),
regulating the handling of Irish potatoes

grown in Colorado. Part 948, (referred to
as the “Order”) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Colorado Potato Administrative
Committee, Area 2 (Committee) locally
administers the Order and is comprised
of potato producers and handlers
operating within the area of production.

This rule is also issued pursuant to
section 8e of the Act (7 U.S.C. 608e-1),
which provides that whenever certain
specified commodities, including
potatoes, are regulated under a Federal
marketing order, imports of these
commodities into the United States are
prohibited unless they meet the same or
comparable grade, size, quality, or
maturity requirements as those in effect
for the domestically produced
commodities.

The Department of Agriculture
(USDA) is issuing this final rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this final rule does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

There are no administrative
procedures which must be exhausted
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prior to any judicial challenge to the
provisions of import regulations issued
under section 8e of the Act.

This final rule revises the size
requirements prescribed for potatoes
regulated under the Order. This action
modifies the minimum size requirement
for U.S. No. 2 or better grade round
potatoes from 2 inches minimum
diameter to 2 inches minimum diameter
or 4 ounces minimum weight. The
change in the handling regulations is
effectuated by merging the size
requirements for U.S. No. 2 or better
grade potatoes (previously differentiated
with separate requirements for round
varieties and all other varieties) into one
minimum size requirement that covers
all U.S. No. 2 or better grade potatoes.

In addition, this rule revises the size
requirements for U.S. Commercial grade
or better potatoes to allow handling of
%4-inch minimum to 17-inch maximum
diameter potatoes. The new size
requirement is a change from the %a-
inch minimum to 1%s-inch maximum
diameter size range (“Creamer” size as
defined in the U.S. Standards for Grades
of Potatoes (7 CFR 51.1545) (Standards))
allowed prior to implementation of this
rule. The handling regulations will no
longer refer to the “Creamer” size in the
size requirements, because the specified
size range will no longer conform to the
Creamer requirements in the Standards.
The changes to the handling regulations
were unanimously recommended by the
Committee at a meeting held on July 12,
2018.

Section 948.22 authorizes the
issuance of grade, size, quality,
maturity, pack, and container
regulations for potatoes grown in the
Order’s production area. Section 948.21
authorizes the modification, suspension,
or termination of regulations issued
pursuant to § 948.22.

Under the Order, the State of
Colorado is divided into three areas of
regulation for marketing order purposes.
These include: Area 1, commonly
known as the Western Slope; Area 2,
commonly known as San Luis Valley;
and, Area 3, which consists of the
remaining producing areas within the
State of Colorado not included in the
definitions of Area 1 or Area 2.
Currently, the Order only regulates the
handling of potatoes produced in Area
2 and Area 3. Regulation for Area 1 has
been suspended.

The grade, size, and maturity
requirements specific to the handling of
potatoes grown in Area 2 are contained
in § 948.386 of the Order. Prior to this
action, the Order’s handling regulations
required round varieties of potatoes to
be U.S. No. 2 or better grade, and 2
inches minimum diameter. All other

non-round varieties of potatoes were
required to be U.S. No. 2 or better grade,
and either 2 inches minimum diameter
or 4 ounces minimum weight.
Additionally, potatoes that are U.S.
Commercial grade or better were
allowed to be Size B (1%2-inch
minimum to 2s-inch maximum
diameter) or Creamer size (34-inch
minimum to 1%s-inch maximum
diameter).

At the July 12, 2018, Committee
meeting, industry participants,
including the Colorado Department of
Agriculture Inspection Division,
indicated to the Committee that
standardizing the size requirement for
all varieties of U.S. No. 2 or better grade
potatoes to 2 inches minimum diameter
or 4 ounces minimum weight would
simplify the handling of potatoes from
the production area. The industry
believes that merging the two current
size requirements for U.S. No. 2 or
better grade potatoes into one minimum
size requirement covering all varieties of
U.S. No. 2 or better potatoes will ease
the implementation of the handling
regulations for handlers and for the
fresh produce inspectors. Further,
industry stakeholders stated that there is
a market for U.S. Commercial grade or
better potatoes of a slightly larger size
profile than currently allowed under the
Creamer size, and increasing the
maximum size in the profile to 17s-inch
maximum diameter would facilitate
sales.

Revising the size requirements for
round U.S. No. 2 or better grade
potatoes and U.S. Commercial grade or
better potatoes will allow area handlers
to better compete with other domestic
potato producing regions. The changes
will effectively increase the quantity of
potatoes that can enter the fresh market
from the production area and will allow
handlers to supply potato buyers with
the grade and size profiles that they
prefer. This change is expected to
benefit producers, handlers, and
consumers of potatoes.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act are unique in that they are brought

about through group action of
essentially small entities acting on their
own behalf. Import regulations issued,
pursuant to the Act are based on the
requirements established in Federal
marketing orders.

There are approximately 60 handlers
of Colorado Area No. 2 potatoes subject
to the Order and approximately 160
producers in the regulated production
area. In addition, there are
approximately 255 importers of all types
of potatoes, many of which import long
types, who are also subject to the Order.
Small agricultural service firms, which
include potato handlers and importers,
are defined by the Small Business
Administration (SBA) as those having
annual receipts of less than $7,500,000,
and small agricultural producers are
defined as those having annual receipts
of less than $750,000 (13 CFR 121.201).

During the 2016—2017 marketing year,
the most recent full marketing year for
which statistics are available,
approximately 19,828,000
hundredweight of Colorado Area No. 2
potatoes were inspected as required by
the Order and sold into the fresh
market. Based on information reported
by USDA’s Market News Service, the
average f.o.b. shipping point price for
the 2016-2017 Colorado potato crop
was $11.79 per hundredweight.
Multiplying $11.79 by the shipment
quantity of 19,828,000 hundredweight
yields an annual crop revenue estimate
of $233,772,120. The average annual
fresh potato revenue for each of the 60
handlers is therefore calculated to be
$3,896,202 ($233,772,120 divided by
60), which is less than the SBA
threshold of $7,500,000. Consequently,
on average most of the Colorado Area
No. 2 potato handlers may be classified
as small entities.

In addition, based on information
provided by the National Agricultural
Statistics Service, the average producer
price for the 2016 Colorado fall potato
crop was $9.60 per hundredweight.
Multiplying $9.60 by the shipment
quantity of 19,828,000 hundredweight
yields an annual crop revenue estimate
of $190,348,800. The average annual
fresh potato revenue for each of the 160
Colorado Area No. 2 potato producers is
therefore calculated to be approximately
$1,189,680 ($190,348,800 divided by
160), which is greater than the SBA
threshold of $750,000. Therefore, on
average, most of the Area No. 2
Colorado potato producers may not be
classified as small entities.

Further, based on information from
USDA'’s Foreign Agricultural Service
(FAS), potato importers imported
17,254,160 hundredweight of potatoes
into the U.S. in 2017. FAS also reported
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the total value of potato imports for
2017 to be $235,685,000. The average
2017 annual revenue of the estimated
255 potato importers is therefore
calculated to be $924,255 ($235,685,000
divided by 255), which is significantly
less than the SBA threshold of
$7,500,000. Consequently, on average,
most of the entities importing potatoes
into the U.S. may be classified as small
entities.

This rule revises the minimum size
requirement for round U.S. No. 2 grade
or better potatoes from 2 inches
minimum diameter to 2 inches
minimum diameter or 4 ounces
minimum weight. In addition, this final
rule revises the size requirements for
U.S. Commercial grade or better
potatoes to allow handling of 34-inch
minimum to 17s-inch maximum
diameter size range potatoes. Revising
the size requirements will allow
Colorado Area 2 handlers to market
more of their potatoes and enable them
to better compete with the other
domestic potato producing regions. All
other requirements in the Order’s
handling regulations remain unchanged.
Authority for this action is contained in
§§948.20, 948.21, and 948.22 of the
Order.

This final rule is expected to benefit
the producers, handlers, and consumers
of Colorado Area 2 potatoes by allowing
a greater quantity of potatoes from the
production area to enter the fresh
market. The anticipated increase in
volume is expected to translate into
greater returns for handlers and
producers, and more purchasing options
for consumers.

At its July 12, 2018, meeting, the
Committee discussed possible
alternatives to this action. The
Committee determined that a change in
the size requirements for U.S. No. 2 or
better grade round potatoes, and U.S.
Commercial grade or better potatoes,
will meet the industry’s current
marketing needs while maintaining the
integrity of the Order’s quality
objectives. During its deliberations, the
Committee considered making no
changes to the handling regulations, as
well as further changing the size
requirements for all potatoes. The
Committee believed that a revision to
the Order’s size requirements is
necessary to allow handlers to pursue
all available markets, but further
revising the size requirements for all
other types and varieties of potatoes
could erode the quality reputation of the
area’s production. Therefore, the
Committee found that there were no
other viable alternatives to this action.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.

chapter 35), the Order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0178,
Vegetable and Specialty Crops. No
changes are necessary in those
requirements as a result of this action.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This rule revises the size
requirements established under the
Order. Accordingly, this action does not
impose any additional reporting or
recordkeeping requirements on either
small or large potato handlers and
importers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. USDA has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on January 31, 2019 (84 FR
572). Copies of the proposed rule were
also mailed or sent via facsimile to all
Colorado potato handlers. The proposal
was made available through the internet
by USDA and the Office of the Federal
Register. A 60-day comment period
ending April 1, 2019, was provided for
interested persons to respond to the
proposal. One comment was received
during the comment period. The
comment was supportive of the
proposal. Accordingly, no changes will
be made to the rule as proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 948

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 948 is amended as
follows:

PART 948—IRISH POTATOES GROWN
IN COLORADO

m 1. The authority citation for part 948
continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. In § 948.386, remove paragraph
(a)(1), redesignate paragraphs (a)(2)
through (5) as paragraphs (a)(1) through
(4), and revise new paragraphs (a)(1)
and (3).

The revisions read as follows:

§948.386 Handling regulation.
* * * * *

(a) * x %

(1) All varieties. U.S. No. 2 or better
grade, 2 inches minimum diameter or 4
ounces minimum weight.

* * * * *

(3) 34-inch minimum to 17/s-inch

maximum diameter. U.S. Commercial

grade or better.
* * * * *

Dated: May 16, 2019.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-10615 Filed 5-20-19; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2017-1012; Airspace
Docket No. 177-ANM-20]

RIN 2120-AA66
Amendment of Class D and Class E
Airspace; Olympia, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule, technical
amendment.

SUMMARY: This action corrects the
header text for the Class D and Class E
airspace areas for Olympia, WA. The
state abbreviation for the location of the
airport in the header is corrected from
OR to WA. This does not affect the
charted boundaries or operating
requirements of the airspace.

DATES: Effective 0901 UTC, August 15,
2019. The Director of the Federal
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Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed on line at http://
www.faa.gov/air traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to http://www.archives.gov/
federal register/code of federal-
regulations/ibr locations.html.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Bonnie Malgarini, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 2200 S
216th Street, Des Moines, WA 98198—
6547; telephone (206) 231-2329.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it corrects the
state abbreviation for Olympia, WA.

History

The FAA noticed the state
abbreviation used in the title for
Olympia, WA, was in error. It identified
OR as the location’s state instead of WA.
This action corrects that error.

Class D and E airspace designations
are published in paragraph 5000, 6002,
6004, and 6005, respectively, of FAA
Order 7400.11C, dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR

71.1. The Class D and E airspace state
abbreviation listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C dated August 13, 2018, and
effective September 15, 2018, which is
incorporated by reference in 14 CFR
part 71.1. FAA Order 7400.11C is
publicly available as listed in the
ADDRESSES section of this document.
FAA Order 7400.11C lists Class A, B, G,
D, and E airspace areas, air traffic
service routes, and reporting points.

The Rule

The FAA is amending Title 14, Code
of Federal Regulations (14 CFR) part 71
by correcting the state identifier in the
title of the Class D and Class E airspace
description from OR to WA for
Olympia, WA.

This is an administrative change and
does not affect the boundaries, altitudes,
or operating requirements of the
airspace, therefore, notice and public
procedure under 5 U.S.C. 553(b) is
unnecessary.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist

that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11C,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ANM WA D Olympia, WA [Amended]
Olympia Regional Airport, WA

(Lat. 46°58’10” N, long. 122°54’09” W)

That airspace extending upward from the
surface to and including 2,700 feet MSL
within a 4-mile radius of Olympia Regional
Airport. This Class D airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ANM WA E2 Olympia, WA [Amended]
Olympia Regional Airport, WA

(Lat. 46°58"10” N, long. 122°54’09” W)

That airspace within a 4-mile radius of
Olympia Regional Airport. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6004 Class E Airspace
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

ANM WA E4 Olympia, WA [Amended]
Olympia Regional Airport, WA
(Lat. 46°58"10” N, long. 122°54’09” W)
That airspace extending upward from the
surface within the area bounded by a line
beginning at lat. 46°57"14” N, long.
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122°48’28” W; to lat. 46°5644” N, long.
122°47'08” W; to lat. 46°55°28” N, long.
122°47'10” W; to lat. 46°54°42” N, long.
122°47’45” W; to lat. 46°55°28” N, long.
122°49’51” W; thence counter-clockwise
along the 4-mile radius of the airport to the
point of beginning.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANM WA E5 Olympia, WA [New]
Olympia Regional Airport, WA

(Lat. 46°58"10” N, long. 122°54’09” W)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Olympia Regional Airport from the
airport 211° bearing clockwise to the airport
088° bearing, and within an 8.2-mile radius
of the airport from the airport 088° bearing
clockwise to the airport 122° bearing, and
within a 12.4-mile radius of the airport from
the airport 122° bearing clockwise to the
airport 211° bearing, and within 1 mile each
side of the 011° bearing from the airport
extending to 11.6 miles north of the airport.

Issued in Seattle, Washington, on May 8,
2019.
Shawn M. Kozica,

Group Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2019-10554 Filed 5-20-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 190513445-9445-01]
RIN 0694-AH86

Addition of Entities to the Entity List

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: In this rule, the Bureau of
Industry and Security (BIS) amends the
Export Administration Regulations
(EAR) by adding Huawei Technologies
Co., Ltd. (Huawei) to the Entity List. The
U.S. Government has determined that
there is reasonable cause to believe that
Huawei has been involved in activities
contrary to the national security or
foreign policy interests of the United
States. BIS is also adding non-U.S.
affiliates of Huawei to the Entity List
because those affiliates pose a
significant risk of involvement in
activities contrary to the national
security or foreign policy interests of the
United States. Huawei will be listed on
the Entity List under the destination of
China. This final rule also adds to the

Entity List sixty-eight non-U.S. affiliates
of Huawei located in twenty-six
destinations: Belgium, Bolivia, Brazil,
Burma, Canada, Chile, China, Egypt,
Germany, Hong Kong, Jamaica, Japan,
Jordan, Lebanon, Madagascar,
Netherlands, Oman, Pakistan, Paraguay,
Qatar, Singapore, Sri Lanka,
Switzerland, Taiwan, United Kingdom,
and Vietnam.

DATES: Effective Date: This rule is
effective May 16, 2019.

FOR FURTHER INFORMATION CONTACT:
Director, Office of Exporter Services,
Bureau of Industry and Security,
Department of Commerce, Phone: (949)
660—0144 or (408) 998—-8806 or email
your inquiry to: ECDOEXS@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

The Entity List (Supplement No. 4 to
part 744) identifies entities reasonably
believed to be involved, or pose a
significant risk of being or becoming
involved, in activities contrary to the
national security or foreign policy
interests of the United States. The
Export Administration Regulations
(EAR) (15 CFR, subchapter C, parts 730—
774) imposes additional license
requirements on, and limits the
availability of most license exceptions
for exports, reexports, and transfers (in-
country) to, listed entities. The license
review policy for each listed entity is
identified in the “License review
policy” column on the Entity List, and
the impact on the availability of license
exceptions is described in the relevant
Federal Register notice adding entities
to the Entity List. BIS places entities on
the Entity List pursuant to part 744
(Control Policy: End-User and End-Use
Based) and part 746 (Embargoes and
Other Special Controls) of the EAR.

The End-User Review Committee
(ERC), composed of representatives of
the Departments of Commerce (Chair),
State, Defense, Energy and, where
appropriate, the Treasury, makes all
decisions regarding additions to,
removals from, or other modifications to
the Entity List. The ERC makes all
decisions to add an entry to the Entity
List by majority vote and all decisions
to remove or modify an entry by
unanimous vote.

ERC Entity List Decision

Additions to the Entity List

Under § 744.11(b) (Criteria for
revising the Entity List) of the EAR,
persons for whom there is reasonable
cause to believe, based on specific and
articulable facts, that the person has
been involved, is involved, or poses a
significant risk of being or becoming

involved in activities that are contrary
to the national security or foreign policy
interests of the United States and those
acting on behalf of such persons may be
added to the Entity List.

Pursuant to § 744.11(b) of the EAR,
the ERC has determined that there is
reasonable cause to believe that Huawei
Technologies Co., Ltd. (Huawei) has
been involved in activities determined
to be contrary to the national security or
foreign policy interests of the United
States. To illustrate, Huawei has been
indicted in the U.S. District Court for
the Eastern District of New York on 13
counts of violating U.S. law
(Superseding Indictment), including
violations of the International
Emergency Economic Powers Act
(IEEPA), by knowingly and willfully
causing the export, reexport, sale and
supply, directly and indirectly, of
goods, technology and services (banking
and other financial services) from the
United States to Iran and the
government of Iran without obtaining a
license from the Department of
Treasury’s Office of Foreign Assets
Control (OFAC), as required by OFAC’s
Iranian Transactions and Sanctions
Regulations (31 CFR part 560), and
conspiracy to violate IEEPA by
knowingly and willfully conspiring to
cause the export, reexport, sale and
supply, directly and indirectly, of
goods, technology and services (banking
and other financial services) from the
United States to Iran and the
government of Iran without obtaining a
license from OFAC as required by
OFAC’s Iranian Transactions and
Sanctions Regulations (31 CFR part
560). The Superseding Indictment also
alleges that Huawei and an Iranian-
based affiliate, working with others,
knowingly and willfully conspired to
impair, impede, obstruct, and defeat,
through deceitful and dishonest means,
the lawful government operations of
OFAC.

Further, Huawei’s affiliates present a
significant risk of acting on Huawei’s
behalf to engage in such activities.
Because the ERC has determined that
there is reasonable cause to believe that
the affiliates pose a significant risk of
becoming involved in activities contrary
to the national security or foreign policy
interests of the United States due to
their relationship with Huawei, this
final rule also adds to the Entity List
sixty-eight non-U.S. affiliates of Huawei
located in twenty-six destinations:
Belgium, Bolivia, Brazil, Burma,
Canada, Chile, China, Egypt, Germany,
Hong Kong, Jamaica, Japan, Jordan,
Lebanon, Madagascar, Netherlands,
Oman, Pakistan, Paraguay, Qatar,
Singapore, Sri Lanka, Switzerland,
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Taiwan, United Kingdom, and Vietnam.
Without the imposition of a license
requirement as to these affiliated
companies, there is reasonable cause to
believe that Huawei would seek to use
these entities to evade the restrictions
imposed by its addition to the Entity
List. As set forth in the Superseding
Indictment filed in the Eastern District
of New York, Huawei participated along
with certain affiliates in the alleged
criminal violations of U.S. law,
including one or more non-U.S.
affiliates. The Superseding Indictment
also alleges that Huawei and affiliates
acting on Huawei’s behalf engaged in a
series of deceptive and obstructive acts
designed to evade U.S. law and to avoid
detection by U.S. law enforcement.

In light of the foregoing, Huawei and
sixty-eight non-U.S. affiliates of Huawei
raise sufficient concern that prior
review of exports, reexports, or transfers
(in-country) of items subject to the EAR
involving these entities, and the
possible imposition of license
conditions or license denials on
shipments to these entities, will
enhance BIS’s ability to prevent
activities contrary to the national
security or foreign policy interests of the
United States.

For all of the entities added to the
Entity List in this final rule, unless
authorized by the Savings Clause in this
final rule, BIS imposes a license
requirement for all items subject to the
EAR and a license review policy of
presumption of denial. Similarly, no
license exceptions are available for
exports, reexports, or transfers (in-
country) to the persons being added to
the Entity List in this rule except as
allowed in the Savings Clause in this
final rule.

This final rule adds the following
entity to the Entity List:

China

(1) Huawei Technologies Co., Ltd.
(Huawei), Bantian Huawei Base,
Longgang District, Shenzhen, 518129,
China.

This final rule also adds the following
sixty-eight non-U.S. affiliates of the
entry above to the Entity List:

Belgium

(1) Huawei Technologies Research &
Development Belgium NV, Belgium.
Bolivia

(1) Huawei Technologies (Bolivia)
S.R.L., La Paz, Bolivia.
Brazil

(1) Huawei do Brasil
Telecomunicacées Ltda, Sao Paulo,
Brazil.

Burma

(1) Huawei Technologies (Yangon)
Co., Ltd., Yangon, Burma.

Canada

(1) Huawei Technologies Canada Co.,
Ltd., Markham, ON, Canada.

Chile

(1) Huawei Chile S.A., Santiago, Chile.
China

(1) Beijing Huawei Digital
Technologies Co., Ltd., Beijing, China;

(2) Chengdu Huawei High-Tech
Investment Co., Ltd., Chengdu, Sichuan,
China;

(3) Chengdu Huawei Technologies
Co., Ltd., Chengdu, Sichuan, China;

(4) Dongguan Huawei Service Co.,
Ltd., Dongguan, Guangdong, China;

(5) Dongguan Lvyuan Industry
Investment Co., Ltd., Dongguan,
Guangdong, China;

(6) Gui’an New District Huawei
Investment Co., Ltd., Guiyang, Guizhou,
China;

(7) Hangzhou Huawei Digital
Technology Co., Ltd., Hangzhou,
Zhejiang, China;

(8) HiSilicon Optoelectronics Co.,
Ltd., Wuhan, Hubei, China;

(9) HiSilicon Technologies Co., Ltd
(HiSilicon), Bantian Longgang District,
Shenzhen, 518129, China.

(10) HiSilicon Tech (Suzhou) Co.,
Ltd., Suzhou, Jiangsu, China;

(11) Huawei Device Co., Ltd.,
Dongguan, Guangdong, China;

(12) Huawei Device (Dongguan) Co.,
Ltd., Dongguan, Guangdong, China;

(13) Huawei Device (Shenzhen) Co.,
Ltd., Shenzhen, Guangdong, China;

(14) Huawei Digital Technologies
(Suzhou) Co., Ltd., Suzhou, Jiangsu,
China;

(15) Huawei Machine Co., Ltd.,
Dongguan, Guangdong, China;

(16) Huawei Software Technologies
Co., Ltd., Nanjing, Jiangsu, China;

(17) Huawei Technical Service Co.,
Ltd., China;

(18) Huawei Technologies Service Co.,
Ltd., Langfang, Hebei, China;

(19) Huawei Training (Dongguan) Co.,
Ltd., Dongguan, Guangdong, China;

(20) Huayi Internet Information
Service Co., Ltd., Shenzhen, Guangdong,
China;

(21) North Huawei Communication
Technology Co., Ltd., Beijing, China;

(22) Shanghai Haisi Technology Co.,
Ltd., Shanghai, China;

(23) Shanghai Huawei Technologies
Co. Ltd., Shanghai, China;

(24) Shanghai Mossel Trade Co., Ltd.,
Shanghai, China;

(25) Shenzhen Huawei Technical
Services Co., Ltd., Shenzhen,
Guangdong, China;

(26) Shenzhen Huawei Terminal
Commercial Co., Ltd., Shenzhen,
Guangdong, China;

(27) Shenzhen Huawei Training
School Co., Ltd., Shenzhen, Guangdong,
China;

(28) Shenzhen Huayi Loan Small
Loan Co., Ltd., Shenzhen, Guangdong,
China;

(29) Shenzhen Legrit Technology Co.,
Ltd., Shenzhen, Guangdong, China;

(30) Shenzhen Smartcom Business
Co., Ltd., Shenzhen, Guangdong, China;
(31) Suzhou Huawei Investment Co.,

Ltd., Suzhou, Jiangsu, China;

(32) Wuhan Huawei Investment Co.,
Ltd., Wuhan, Hubei, China;

(33) Xi’an Huawei Technologies Co.,
Ltd., Xi’an, Shaanxi, China;

(34) Xi’an Ruixin Investment Co., Ltd.,
Xi’an, Shaanxi, China; and

(35) Zhejiang Huawei
Communications Technology Co., Ltd.,
Hangzhou, Zhejiang, China.

Egypt
(1) Huawei Technology, Cairo, Egypt.

Germany

(1) Huawei Technologies Deutschland
GmbH, Germany.

Hong Kong

(1) Huawei Device (Hong Kong) Co.,
Limited, Tsim Sha Tsui, Kowloon, Hong
Kong;

(2) Huawei International Co., Limited,
Hong Kong;

(3) Huawei Tech. Investment Co.,
Limited, Hong Kong;

(4) Huawei Technologies Co. Ltd.,
Tsim Sha Tsui, Kowloon, Hong Kong;

(5) Hua Ying Management Co.
Limited, Tsim Sha Tsui, Kowloon, Hong
Kong; and

(6) Smartcom (Hong Kong) Co.,
Limited, Sheung Wan, Hong Kong;

Jamaica

(1) Huawei Technologies Jamaica
Company Limited, Kingston, Jamaica.
Japan

(1) Huawei Technologies Japan K.K.,
Japan.
Jordan

(1) Huawei Technologies Investment
Co. Ltd., Amman, Jordan.

Lebanon

(1) Huawei Technologies Lebanon,
Beirut, Lebanon.

Madagascar

(1) Huawei Technologies Madagascar
Sarl, Antananarivo, Madagascar.

Netherlands

(1) Huawei Technologies Codperatief
U.A., Netherlands.
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Oman

(1) Huawei Tech Investment Oman
LLC, Muscat, Oman.

Pakistan

(1) Huawei Technologies Pakistan
(Private) Limited, Islamabad, Pakistan.

Paraguay

(1) Huawei Technologies Paraguay
S.A., Asuncion, Paraguay.

Qatar

(1) Huawei Tech Investment Limited,
Doha, Qatar.

Singapore

(1) Huawei International Pte. Ltd.,
Singapore.

Sri Lanka

(1) Huawei Technologies Lanka
Company (Private) Limited, Colombo,
Sri Lanka.

Switzerland

(1) Huawei Technologies Switzerland
AG, Liebefeld, Bern, Switzerland.

Taiwan

(1) Xunwei Technologies Co., Ltd.,
Taipei, Taiwan.

United Kingdom

(1) Huawei Global Finance (UK)
Limited, Great Britain;

(2) Proven Glory, British Virgin
Islands; and

(3) Proven Honour, British Virgin
Islands.

Vietnam

(1) Huawei Technologies (Vietnam)
Company Limited, Hanoi, Vietnam; and

(2) Huawei Technology Co. Ltd.,
Hanoi, Vietnam.

Savings Clause

Shipments of items removed from
eligibility for a License Exception or
export or reexport without a license
(NLR) as a result of this regulatory
action that were en route aboard a
carrier to a port of export or reexport, on
May 16, 2019, pursuant to actual orders
for export or reexport to a foreign
destination, may proceed to that
destination under the previous
eligibility for a License Exception or
export or reexport without a license
(NLR).

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA) (Title XVII, Subtitle B of Pub. L.

115-232 (132 Stat. 2210); 50 U.S.C. 4801
et seq.), which provides the legal basis
for BIS’s principal authorities and
serves as the authority under which BIS
issues this rule. As set forth in sec. 1768
of ECRA, all delegations, rules,
regulations, orders, determinations,
licenses, or other forms of
administrative action that have been
made, issued, conducted, or allowed to
become effective under the Export
Administration Act of 1979 (50 U.S.C.
4601 et seq.) (as in effect prior to August
13, 2018 and as continued in effect
pursuant to the International Emergency
Economic Powers Act (50 U.S.C. 1701 et
seq.) and Executive Order 13222 of
August 17, 2001, 3 CFR, 2001 Comp., p.
783 (2002), as amended by Executive
Order 13637 of March 8, 2013, 78 FR
16129 (March 13, 2013), and as
extended by the Notice of August 8,
2018, 83 FR 39871 (August 13, 2018)),
or the Export Administration
Regulations, and are in effect as of
August 13, 2018, shall continue in effect
according to their terms until modified,
superseded, set aside, or revoked under
the authority of ECRA.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866. This rule is not an
Executive Order 13771 regulatory action
because this rule is not significant under
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under control
number 0694-0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications and carries a burden
estimate of 42.5 minutes for a manual or

electronic submission. Total burden
hours associated with the PRA and
OMB control number 0694—0088 are not
expected to increase as a result of this
rule. You may send comments regarding
the collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet K.
Seehra, Office of Management and
Budget (OMB), by email to Jasmeet K. _
Seehra@omb.eop.gov, or by fax to (202)
395-7285.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. Pursuant to sec. 1762 of ECRA, this
action is exempt from the
Administrative Procedure Act (5 U.S.C.
553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is required
and none has been prepared.

List of Subjects in 15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730-774) is amended as follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 is revised to read as follows:

Authority: Pub. L. 115-232, Title XVII,
Subtitle B (132 Stat. 2210); 50 U.S.C. 4801 et
seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C. 3201
et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201 et
seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p- 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 12947, 60 FR 5079, 3
CFR, 1995 Comp., p. 356; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13099, 63 FR 45167, 3 CFR, 1998 Comp., p-
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13224, 66 FR 49079, 3
CFR, 2001 Comp., p. 786; Notice of August
8, 2018, 83 FR 39871 (August 13, 2018);
Notice of September 19, 2018, 83 FR 47799
(September 20, 2018). Notice of November 8,
2018, 83 FR 56253 (November 9, 2018);
Notice of January 16, 2019, 84 FR 127
(January 18, 2019).

m 2. Supplement No. 4 to part 744 is
amended:

m a. By adding in alphabetical order a
heading for Belgium and one Belgian
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entity, “Huawei Technologies Research
& Development Belgium NV”’.

m b. By adding in alphabetical order a
heading for Bolivia and one Bolivian
entity, “Huawei Technologies (Bolivia)
S.R.L.”.

m c. By adding in alphabetical order a
heading for Brazil and one Brazilian
entity, “Huawei do Brasil
Telecomunicacoes Ltda”.

m d. By adding in alphabetical order a
heading for Burma and one Burmese
entity, “Huawei Technologies (Yangon)
Co., Ltd.”.

m e. Under Canada, by adding in
alphabetical order, one Canadian entity,
“Huawei Technologies Canada Co.,
Ltd”.

m f. By adding in alphabetical order a
heading for Chile and one Chilean
entity, “Huawei Chile S.A.”.

m g. Under China, People’s Republic of,
by adding in alphabetical order, thirty-
six Chinese entities: “Beijing Huawei
Digital Technologies Co., Ltd.”,
“Chengdu Huawei High-Tech
Investment Co., Ltd.”, “Chengdu
Huawei Technologies Co., Ltd.”,
“Dongguan Huawei Service Co., Ltd.”,
“Dongguan Lvyuan Industry Investment
Co., Ltd.”, “Gui’an New District Huawei
Investment Co., Ltd.”, “Hangzhou
Huawei Digital Technology Co., Ltd.”,
“HiSilicon Optoelectronics Co., Ltd.”,
“HiSilicon Technologies Co., Ltd
(HiSilicon)”’, “HiSilicon Tech (Suzhou)
Co., Ltd.”, “Huawei Device Co., Ltd.”,
“Huawei Device (Dongguan) Co., Ltd.”,
“Huawei Device (Shenzhen) Co., Ltd.”,
“Huawei Digital Technologies (Suzhou)
Co., Ltd.”, “Huawei Machine Co., Ltd.”,
“Huawei Software Technologies Co.,
Ltd.”, “Huawei Technical Service Co.,
Ltd.”, “Huawei Technologies Co., Ltd.”,
“Huawei Technologies Service Co.,
Ltd.”, “Huawei Training (Dongguan)
Co., Ltd.”, “Huayi internet Information
Service Co., Ltd.”, “North Huawei
Communication Technology Co., Ltd.”,

“Shanghai Huawei Technologies Co.
Ltd.”, “Shanghai Mossel Trade Co.,
Ltd.”, “Shenzhen Huawei Technical
Services Co., Ltd.”, “Shenzhen Huawei
Terminal Commercial Co., Ltd.”,
“Shenzhen Huawei Training School Co.,
Ltd.”, “Shenzhen Huayi Loan Small
Loan Co., Ltd.”, “Shenzhen Legrit
Technology Co., Ltd.”, “Shenzhen
Smartcom Business Co., Ltd.”, “Suzhou
Huawei Investment Co., Ltd.”, “Wuhan
Huawei Investment Co., Ltd.”, “Xi’an
Huawei Technologies Co., Ltd.”, “Xi’an
Ruixin Investment Co., Ltd.”, and
“Zhejiang Huawei Communications
Technology Co., Ltd.”.

m h. Under Egypt, by adding in
alphabetical order, one Egyptian entity,
“Huawei Technology”.

m i. Under Germany, by adding in
alphabetical order, one German entity,
“Huawei Technologies Deutschland
GmbH”.

m j. Under Hong Kong, by adding in
alphabetical order, six Hong Kong
entities, “Huawei Device (Hong Kong)
Co., Limited”’, “Huawei International
Co., Limited”, “Huawei Tech.
Investment Co., Limited”, “Huawei
Technologies Co. Ltd.”, “Hua Ying
Management Co. Limited”, and
“Smartcom (Hong Kong) Co., Limited”.
m k. By adding in alphabetical order a
heading for Jamaica and one Jamaican
entity, “Huawei Technologies Jamaica
Company Limited”.

m 1. By adding in alphabetical order a
heading for Japan and one Japanese
entity, “Huawei Technologies Japan

m m. By adding in alphabetical order a
heading for Jordan and one Jordanian
entity, “Huawei Technologies
Investment Co. Ltd.”.

m n. By adding in alphabetical order,
under Lebanon, one Lebanese entity,
“Huawei Technologies Lebanon”.

m 0. By adding in alphabetical order a
heading for Madagascar and one
Malagasy entity, “Huawei Technologies

m p. Under Netherlands, by adding in
alphabetical order, one Dutch entity,
“Huawei Technologies Cooperatief
U.A.”.
m g. By adding in alphabetical order a
heading for Oman and one Omani
entity, “Huawei Tech Investment Oman
LLC”.
m 1. Under Pakistan, by adding in
alphabetical order, one Pakistani entity,
“Huawei Technologies Pakistan
(Private) Limited”.
m s. By adding in alphabetical order a
heading for Paraguay and one
Paraguayan entity, “Huawei
Technologies Paraguay S.A.”.
m t. By adding in alphabetical order a
heading for Qatar and one Qatari entity,
“Huawei Tech Investment Limited”.
m u. Under Singapore, by adding in
alphabetical order, one Singaporean
entity, “‘Huawei International Pte. Ltd.”.
m v. By adding in alphabetical order a
heading for Sri Lanka and one Sinhalese
entity, “Huawei Technologies Lanka
Company (Private) Limited”.
m w. Under Switzerland, by adding in
alphabetical order, one Swiss entity,
“Huawei Technologies Switzerland
AG”.
m x. Under Taiwan, by adding in
alphabetical order, one Taiwanese
entity, “Xunwei Technologies Co., Ltd.”
m y. Under United Kingdom, by adding
in alphabetical order, three British
entities, “Huawei Global Finance (UK)
Limited”, “Proven Glory”, and ‘“Proven
Honour”.
m z. By adding in alphabetical order a
heading for Vietnam and two
Vietnamese entities, “Huawei
Technologies (Vietnam) Company
Limited” and “Huawei Technology Co.
Ltd.”.

The additions read as follows:

Supplement No. 4 to Part 744—Entity
List
*

“Shanghai Haisi Technology Co., Ltd.”, Madagascar Sarl”. * * * *
. . . Li Federal Regist
Country Entity License requirement revig/t/er:)%?icy e eg‘?taﬁ:rgls er
BELGIUM ............... Huawei Technologies Research & Develop- For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
ment Belgium NV, Belgium. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
BOLIVIA ................. Huawei Technologies (Bolivia) S.R.L., La For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
Paz, Bolivia. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
BRAZIL .......ccccceeuet Huawei do Brasil Telecomunicacoes Ltda, For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE

Sao Paulo, Brazil.

EAR. (See §744.11 of the
EAR).

NUMBER] May 21, 2019.
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BURMA ............... Huawei Technologies (Yangon) Co., Ltd., For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
Yangon, Burma. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
CANADA ............... * * * * * *
Huawei Technologies Canada Co., Ltd., For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
Markham, ON, Canada. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
CHILE ..o Huawei Chile S.A., Santiago, Chile. For all items subject to the Presumption of denial 84 FR [INSERT FR PAGE

CHINA, PEOPLE’'S
REPUBLIC OF.

Beijing Huawei Digital Technologies Co.,
Ltd., Beijing, China.

* *

Chengdu Huawei High-Tech Investment Co.,
Ltd., Chengdu, Sichuan, China.

Chengdu Huawei Technologies Co., Ltd.,
Chengdu, Sichuan, China.

* *

Dongguan Huawei Service Co.,

Dongguan, Guangdong, China.

Ltd.,

Dongguan Lvyuan Industry Investment Co.,
Ltd., Dongguan, Guangdong, China.

* *

Gui'an New District Huawei Investment Co.,
Ltd., Guiyang, Guizhou, China.

Hangzhou Huawei Digital Technology Co.,
Ltd., Hangzhou, Zhejiang, China.

* *

HiSilicon Optoelectronics Co., Ltd., Wuhan,
Hubei, China.

HiSilicon Technologies Co., Ltd (HiSilicon),
Bantian Longgang District, Shenzhen,
518129, China.

HiSilicon Tech (Suzhou) Co., Ltd., Suzhou,
Jiangsu, China.

Huawei Device Co., Ltd., Dongguan,
Guangdong, China.

Huawei Device (Dongguan) Co., Ltd.,
Dongguan, Guangdong, China.

Huawei Device (Shenzhen) Co., Ltd.,

Shenzhen, Guangdong, China.

Huawei Digital Technologies (Suzhou) Co.,
Ltd., Suzhou, Jiangsu, China.

Huawei Machine Co.,
Guangdong, China.

Ltd., Dongguan,

Huawei Software Technologies Co., Ltd.,
Nanjing, Jiangsu, China.

Huawei Technologies Co., Ltd., Bantian
Huawei Base, Longgang District,

Shenzhen, 518129, China.
Huawei Technical Service Co., Ltd., China.

Huawei Technologies Service Co., Ltd.,
Langfang, Hebei, China.
Huawei Training (Dongguan) Co., Ltd.,

Dongguan, Guangdong, China.

Huayi Internet Information Service Co., Ltd.,
Shenzhen, Guangdong, China.

EAR. (See §744.11 of the
EAR).

*

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

NUMBER] May 21, 2019.

* *

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

* *

Presumption of denial 84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial ............ 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

* *

Presumption of denial 84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

* *

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial

Presumption of denial ............ 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.
Presumption of denial 84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

Presumption of denial ............ 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.
Presumption of denial 84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

Presumption of denial ............ 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.
Presumption of denial 84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.
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North  Huawei Communication Technology
Co., Ltd., Beijing, China.

Shanghai Haisi Technology Co., Ltd., Shang-
hai, China.

Shanghai Huawei Technologies Co. Ltd.,
Shanghai, China.

Shanghai Mossel Trade Co., Ltd., Shanghai,
China.

Shenzhen Huawei Technical Services Co.,
Ltd., Shenzhen, Guangdong, China.

Shenzhen Huawei Terminal Commercial Co.,
Ltd., Shenzhen, Guangdong, China.

Shenzhen Huawei Training School Co., Ltd.,
Shenzhen, Guangdong, China.

Shenzhen Huayi Loan Small Loan Co., Ltd.,
Shenzhen, Guangdong, China.

Shenzhen Legrit Technology Co., Ltd,
Shenzhen, Guangdong, China.

Shenzhen Smartcom Business Co., Ltd.,
Shenzhen, Guangdong, China.

Suzhou Huawei Investment Co., Ltd.,

Suzhou, Jiangsu, China.

Wuhan Huawei Investment Co., Ltd., Wuhan,
Hubei, China.

Xi'an Huawei Technologies Co., Ltd., Xi'an,
Shaanxi, China.

Xi'an Ruixin Investment Co.,
Shaanxi, China.

Ltd.,, Xian,

Zhejiang Huawei Communications Tech-

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the

Presumption of denial ............ 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

* *

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial

* *

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

Presumption of denial ............ 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.
Presumption of denial 84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

* *

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial

* *

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

* *

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial

Presumption of denial 84 FR [INSERT FR PAGE

nology Co., Ltd.,, Hangzhou, Zhejiang, EAR. (See §744.11 of the NUMBER] May 21, 2019.
China. EAR).
Huawei Technology, Cairo, Egypt. For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).

Huawei Technologies Deutschland GmbH,
Germany.

* *

For all items subject to the
EAR. (See §744.11 of the
EAR).

*

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.

* *

* *

Huawei Device (Hong Kong) Co., Limited,

Tsim Sha Tsui, Kowloon, Hong Kong.
Huawei International
Kong.

Co., Limited, Hong

* *

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

* *

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Presumption of denial

Presumption of denial 84 FR [INSERT FR PAGE

NUMBER] May 21, 2019.



Federal Register/Vol. 84, No. 98/ Tuesday, May 21,

2019/Rules and Regulations

22967

Country Entity

License requirement

License
review policy

Federal Register
citation

Huawei Tech. Investment Co., Limited, Hong
Kong.

Huawei Technologies Co. Ltd., Tsim Sha
Tsui, Kowloon, Hong Kong.

Hua Ying Management Co. Limited, Tsim
Sha Tsui, Kowloon, Hong Kong.

Smartcom (Hong Kong) Co., Limited, Sheung
Wan, Hong Kong.

* *

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

*

Presumption of denial

Presumption of denial

Presumption of denial

*

Presumption of denial

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

*

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

*

JAMAICA ................ Huawei Technologies Jamaica Company
Limited, Kingston, Jamaica.

JAPAN ....ccoeeiieenn Huawei Technologies Japan K.K., Japan.

JORDAN .....ccoovene Huawei Technologies Investment Co. Ltd.,
Amman, Jordan.

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

Presumption of denial

Presumption of denial

Presumption of denial

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

LEBANON .............. * * * * * *
Huawei Technologies Lebanon, Beirut, Leb- For all items subject to the Presumption of denial 84 FR [INSERT FR PAGE
anon. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
MADAGASCAR ...... Huawei Technologies Madagascar Sarl, For all items subject to the Presumption of denial 84 FR [INSERT FR PAGE

Antananarivo, Madagascar.

EAR. (See §744.11 of the
EAR).

NUMBER] May 21, 2019.

NETHERLANDS ..... * *
Huawei Technologies Coodperatief U.A.,

* *

For all items subject to the

*

Presumption of denial

*

84 FR [INSERT FR PAGE

Netherlands. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
OMAN ..o Huawei Tech Investment Oman LLC, For all items subject to the Presumption of denial 84 FR [INSERT FR PAGE
Muscat, Oman. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
PAKISTAN ............. * * * * * *

Huawei Technologies Pakistan (Private) Lim-
ited, Islamabad, Pakistan.

* *

For all items subject to the
EAR. (See §744.11 of the
EAR).

*

Presumption of denial

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

*

PARAGUAY ........... Huawei Technologies Paraguay S.A., Asun-
cion, Paraguay.

For all items subject to the
EAR. (See §744.11 of the
EAR).

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

QATAR ..o Huawei Tech Investment Limited, Doha, For all items subject to the Presumption of denial 84 FR [INSERT FR PAGE
Qatar. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
SINGAPORE .......... * * * * * *

Huawei International Pte. Ltd., Singapore.

For all items subject to the
EAR. (See §744.11 of the
EAR).

*

Presumption of denial

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

*
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SRI LANKA ............ Huawei Technologies Lanka Company (Pri- For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
vate) Limited, Colombo, Sri Lanka. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
SWITZERLAND ...... * * * * * *
Huawei Technologies Switzerland AG, For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
Liebefeld, Bern, Switzerland. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
TAIWAN ..o * * * * * *
Xunwei Technologies Co., Ltd., Taipei, Tai- For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
wan. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
UNITED KINGDOM * * * * * *
Huawei Global Finance (UK) Limited, Great For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
Britain. EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
Proven Gilory, British Virgin Islands For all items subject to the Presumption of denial 84 FR [INSERT FR PAGE
EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
Proven Honour, British Virgin Islands. For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE
EAR. (See §744.11 of the NUMBER] May 21, 2019.
EAR).
VIETNAM ......ccceee. Huawei Technologies (Vietnam) Company For all items subject to the Presumption of denial ............ 84 FR [INSERT FR PAGE

Limited, Hanoi, Vietnam.

Huawei Technology Co.
nam.

Ltd., Hanoi, Viet-

EAR. (See §744.11 of the
EAR).

For all items subject to the
EAR. (See §744.11 of the
EAR).

Presumption of denial ............

NUMBER] May 21, 2019.

84 FR [INSERT FR PAGE
NUMBER] May 21, 2019.

Dated: May 16, 2019.
Wilbur Ross,
Secretary of Commerce.
[FR Doc. 2019-10616 Filed 5-16—19; 4:15 pm]
BILLING CODE 3510-33-P

DEPARTMENT OF STATE

22 CFR Part 41

[Public Notice: 10726]

RIN 1400-AD93

Visa Information Update Requirements

Under the Electronic Visa Update
System (EVUS)

AGENCY: Department of State.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Department of State is
confirming the effective date of
November 29, 2016, for the final rule
that published in the Federal Register of
October 26, 2016, instituting a
requirement for nonimmigrant aliens

who hold a passport issued by an
identified country containing a U.S.
nonimmigrant visa of a designated
category to provide required
information to DHS after the receipt of
his or her visa of a designated category.

DATES: The effective date of final rule
published in the Federal Register of
October 20, 2016 (81 FR 72522), is
confirmed: November 29, 2016.

FOR FURTHER INFORMATION CONTACT:
Taylor Beaumont, Acting Division
Chief, U.S. Department of State, Office
of Legislation and Regulations, CA/VO/
L/R, 600 19th Street NW, Washington,
DC 20522, (202) 485-8910, VisaRegs@
state.gov.

SUPPLEMENTARY INFORMATION: The
Department published a final rule,
Public Notice 9530 at 81 FR 72522,
October 20, 2016, with a request for
comments, amending sections of part 41
of title 22 of the Code of Federal
Regulations. The rule provided
modifications to the visa revocation
regulations, which, with the the DHS

rule amending 8 CFR part 215, subpart
B (RIN 1651-AB08), created the
Electronic Visa Update System (EVUS).
As provided in 8 CFR part 215, subpart
B, EVUS is an online information
update system that requires
nonimmigrant aliens who hold a
passport issued by an identified country
containing a U.S. nonimmigrant visa of
a designated category to enroll in EVUS
by providing information to DHS after
the receipt their visa. The final rule
became effective on November 29, 2016,
and remains unchanged.

Analysis of Comments: The final rule
was published with request for
comments on October 20, 2016, Vol. 81,
No. 203, Page 72522. The comment
period closed on December 19, 2016.
The Department received one non-
responsive comment to the final rule. As
the comment was non-responsive, it
does not provide a basis to reconsider
the rule.
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List of Subjects in 22 CFR Part 41

Aliens, Foreign officials, Immigration,
Passports and visas, Students.

Regulatory Findings

The Regulatory Findings included in
the final rule are incorporated herein.

Executive Order 13771

This rule is not subject to the
requirements of E.O. 13771 (82 FR 9339,
February 3, 2017) because it is issued
with respect to a foreign affairs function
of the United States.

Accordingly, for the reasons stated in
the preamble, the final rule published
on October 20, 2016, remains
unchanged, and the amendments issued
in the final rule became effective on
November 29, 2016. See 81 FR at 72523.

Carl C. Risch,

Assistant Secretary, Consular Affairs, U.S.
Department of State.

[FR Doc. 2019-10528 Filed 5-20-19; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2019-0203]
RIN 1625-AA08

Special Local Regulation; Upper
Potomac River, National Harbor, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing special local regulations for
certain waters of the Upper Potomac
River. This action is necessary to
provide for the safety of life on the
navigable waters located at National
Harbor, MD, during a swim event on the
morning of June 23, 2019. This
regulation prohibits persons and vessels
from entering the regulated area unless
authorized by the Captain of the Port
Maryland-National Capital Region or the
Coast Guard Patrol Commander.

DATES: This rule is effective from 7 a.m.
to 11 a.m. on June 23, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0203 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or

email Mr. Ron Houck, U.S. Coast Guard
Sector Maryland-National Capital
Region; telephone 410-576-2674, email
Ronald.L.Houck@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
PATCOM Coast Guard Patrol Commander
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

Enviro-Sports Productions, Inc. of
Stinson Beach, CA, notified the Coast
Guard that it will be conducting the
Washington DC Sharkfest Swim
between 7:30 a.m. and 10:30 a.m. on
June 23, 2019, along a course that starts
and finishes at the end of the
commercial pier at National Harbor,
MD. In response, on April 9, 2019, the
Coast Guard published a notice of
proposed rulemaking (NPRM) entitled
““Special Local Regulation; Upper
Potomac River, National Harbor, MD”’
(84 FR 14061). There we stated why we
issued the NPRM, and invited
comments on our proposed regulatory
action related to this open water swim
event. During the comment period that
ended May 9, 2019, we received no
comments.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70041. The
Captain of the Port Maryland-National
Capital Region (COTP) has determined
that potential hazards associated with
the power boat racing event will be a
safety concern for anyone intending to
operate in or near the event area. The
purpose of this rule is to protect event
participants, spectators, and transiting
vessels on specified waters of the Upper
Potomac River before, during, and after
the scheduled event.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
April 9, 2019. There are no changes in
the regulatory text of this rule from the
proposed rule in the NPRM.

This rule establishes a special local
regulation to be enforced from 7 a.m.
through 11 a.m. on June 23, 2019. There
is no alternate date planned for this
event. The regulated area will cover all
navigable waters of the Upper Potomac
River, within an area bounded by a line
connecting the following points: From
the shoreline at latitude 38°47’30.30” N,

longitude 077°01"26.70” W, thence west
to latitude 38°47’30.00” N, longitude
077°01’37.30” W, thence south to
latitude 38°47°08.20” N, longitude
077°01’37.30” W, thence east to latitude
38°47°09.00” N, longitude 077°01°09.20”
W, located at National Harbor, MD. The
duration of the special local regulations
and size of the regulated area are
intended to ensure the safety of life on
these navigable waters before, during,
and after the open water swim,
scheduled from 7:30 a.m. to 10:30 a.m.
on June 23, 2019.

Except for participants and vessels
already at berth, a person or vessel
within the regulated area at the start of
enforcement of this regulation must
immediately depart the regulated area.
A person or vessel that desires to transit,
moor, or anchor within the regulated
area must obtain authorization from the
COTP Maryland-National Capital
Region or PATCOM. A person or vessel
seeking such permission can contact the
COTP Maryland-National Capital
Region at telephone number 410-576—
2693 or on VHF-FM channel 16, or the
PATCOM on VHF-FM channel 16 and
channel 22A. A vessel within the
regulated area must operate at a safe
speed that minimizes wake. Official
Patrols are any vessel assigned or
approved by Commander, Coast Guard
Sector Maryland-National Capital
Region with a commissioned, warrant,
or petty officer on board and displaying
a Coast Guard ensign. If permission is
granted, the person or vessel must pass
directly through the regulated area as
instructed by PATCOM. Official Patrols
enforcing this regulated area can be
contacted on VHF-FM channel 16 and
channel 22A. A person or vessel not
registered with the event sponsor as a
participant or assigned as official patrols
would be considered a spectator.
Official Patrols will direct spectator
vessels while within the regulated area.
A spectator vessel must not loiter within
the navigable channel while within the
regulated area. The Coast Guard will
publish a notice in the Fifth Coast
Guard District Local Notice to Mariners
and issue a marine information
broadcast on VHF—FM marine band
radio announcing specific event date
and times.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.
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A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on size, time of day and
duration of the regulated area, which
will impact a small designated area of
the Upper Potomac River for 4 hours.
The Coast Guard would issue a
Broadcast Notice to Mariners via VHF—
FM channel 16 about the status of the
regulated area. Moreover, the rule
would allow vessels to seek permission
to enter the regulated area, and vessel
traffic would be able to safely transit the
regulated area once the PATCOM deems
it safe to do so.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for

compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or

more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-43701), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
implementation of regulations within 33
CFR part 100 applicable to organized
marine events on the navigable waters
of the United States. The temporary
regulated area will be in effect for 4
hours. It is categorically excluded from
further review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.
m 2. Add §100.501T05-0203 to read as
follows:

§100.501T05-0203 Special Local
Regulation; Upper Potomac River, National
Harbor, MD.

(a) Definitions. As used in this
section:

Captain of the Port (COTP) Maryland-
National Capital Region means the
Commander, U.S. Coast Guard Sector
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Maryland-National Capital Region or
any Coast Guard commissioned, warrant
or petty officer who has been authorized
by the COTP to act on his behalf.

Coast Guard Patrol Commander
(PATCOM) means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Maryland-National Capital Region.

Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Maryland-National
Capital Region with a commissioned,
warrant, or petty officer on board and
displaying a Coast Guard ensign.

Participant means a person or vessel
registered with the event sponsor as
participating in the Washington DC
Sharkfest Swim or otherwise designated
by the event sponsor as having a
function tied to the event.

Spectator means a person or vessel
not registered with the event sponsor as
participants or assigned as official
patrols.

(b) Location. The following location is
a regulated area. All navigable waters of
the Upper Potomac River, within an
area bounded by a line connecting the
following points: From the Rosilie
Island shoreline at latitude 38°47°30.30”
N, longitude 077°01°26.70” W, thence
west to latitude 38°47’30.00” N,
longitude 077°01’37.30” W, thence
south to latitude 38°47°08.20” N,
longitude 077°01°37.30” W, thence east
to latitude 38°47°09.00” N, longitude
077°01°09.20” W, thence southeast along
the pier to latitude 38°47°06.30” N,
longitude 077°01°02.50” W, thence north
along the shoreline and west along the
southern extent of the Woodrow Wilson
(I-95/1-495) Memorial Bridge and south
and west along the shoreline to the
point of origin, located at National
Harbor, MD. All coordinates reference
Datum NAD 1983.

(c) Special local regulations. (1) The
COTP Maryland-National Capital
Region or PATCOM may forbid and
control the movement of all vessels and
persons, including event participants, in
the regulated area. When hailed or
signaled by an official patrol, a vessel or
person in the regulated area shall
immediately comply with the directions
given by the patrol. Failure to do so may
result in the Coast Guard expelling the
person or vessel from the area, issuing
a citation for failure to comply, or both.
The COTP Maryland-National Capital
Region or PATCOM may terminate the
event, or a participant’s operations at
any time the COTP Maryland-National
Capital Region or PATCOM believes it
necessary to do so for the protection of
life or property.

(2) Except for participants and vessels
already at berth, a person or vessel
within the regulated area at the start of
enforcement of this section must
immediately depart the regulated area.

(3) A spectator must contact the
PATCOM to request permission to
either enter or pass through the
regulated area. The PATCOM, and
official patrol vessels enforcing this
regulated area, can be contacted on
marine band radio VHF—FM channel 16
(156.8 MHz) and channel 22A (157.1
MHz). If permission is granted, the
spectator must pass directly through the
regulated area as instructed by
PATCOM. A vessel within the regulated
area must operate at safe speed that
minimizes wake. A spectator vessel
must not loiter within the navigable
channel while within the regulated area.

(4) A person or vessel that desires to
transit, moor, or anchor within the
regulated area must obtain authorization
from the COTP Maryland-National
Capital Region or PATCOM. A person or
vessel seeking such permission can
contact the COTP Maryland-National
Capital Region at telephone number
410-576-2693 or on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz) or the PATCOM on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz).

(5) The Coast Guard will publish a
notice in the Fifth Coast Guard District
Local Notice to Mariners and issue a
marine information broadcast on VHF—
FM marine band radio announcing
specific event date and times.

(d) Enforcement officials. The Coast
Guard may be assisted with marine
event patrol and enforcement of the
regulated area by other Federal, State,
and local agencies.

(e) Enforcement period. This section
will be enforced from 7 a.m. to 11 a.m.
on June 23, 2019.

Dated: May 16, 2019.

Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2019-10584 Filed 5-20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[Docket No. USCG-2019-0314]

Safety Zone; Chicago Harbor, Navy
Pier Southeast, Chicago, IL

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
the Navy Pier Southeast Safety Zone
within the Chicago Harbor during
specified times from May 25, 2019
through January 1, 2020. This action is
necessary and intended to protect safety
of life and property on navigable waters
prior to, during, and immediately after
firework displays. During the
enforcement periods listed below, entry
into, transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port,
Lake Michigan or a designated
representative.

DATES: The regulation in 33 CFR
165.931 will be enforced at the times
specified below in SUPPLEMENTARY
INFORMATION from May 25, 2019 through
January 1, 2020.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email LT John
Ramos, Waterways Management
Division, Marine Safety Unit Chicago,
U.S. Coast Guard; telephone (630) 986—
2155, email D09-DG-MSUChicago-
Waterways@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce Safety Zone; Chicago
Harbor, Navy Pier Southeast, Chicago,
IL listed in 33 CFR 165.931, from 10:10
p.-m. through 10:30 p.m. each Saturday
from May 25, 2019 through August 31,
2019, and from 9:25 p.m. through 9:45
p-m. each Wednesday from May 29,
2019 through August 28, 2019.
Additionally, this safety zone will be
enforced from 9:20 p.m. through 10 p.m.
on July 4, 2019, and from 11:45 p.m. on
December 31, 2019 through 12:30 a.m.
on January 1, 2020.

This safety zone encompasses all
waters of Lake Michigan within Chicago
Harbor bounded by coordinates
beginning at 41°53’23.3” N, 087°36'04.5”
W; then south to 41°53'11.8” N,
087°36’04.1” W; then west to
41°53’12.1” N, 087°35’40.5” W; then
north to 41°53’23.6” N, 087°35’40.07” W;
then east back to the point of origin
(NAD 83). Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
Captain of the Port, Lake Michigan or a
designated on-scene representative.

This notice of enforcement is issued
under authority of 33 CFR 165.931 and
5 U.S.C. 552(a). In addition to this
notification in the Federal Register, the
Coast Guard will provide the maritime
community with advance notification of
the above-specified enforcement periods
of this safety zone via Broadcast Notice
to Mariners and Local Notice to
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Mariners. The Captain of the Port, Lake
Michigan or a designated on-scene
representative may be contacted via
Channel 16, VHF-FM or at (414) 747—
7182.

Dated: May 15, 2019.
Thomas J. Stuhlreyer,
Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.
[FR Doc. 2019-10539 Filed 5-20-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2019—-0339]

Safety Zone for Fireworks Display;
Upper Potomac River, Washington
Channel, DC

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a safety zone for a fireworks display
taking place over the Washington
Channel, adjacent to The Wharf DC,
Washington, DC on June 8, 2019, (with
an alternate date on October 18, 2019).
This action is necessary to ensure the
safety of life on navigable waterways
during the fireworks display. Our
regulation for recurring fireworks
displays at this location from January
12, 2019, through December 31, 2019
identifies the safety zones for these
fireworks display events. During the
enforcement period, persons and vessels
are prohibited from entering the safety
zone unless authorized by the Captain
of the Port Maryland-National Capital
Region or a designated representative.
DATES: The regulations in 33 CFR
165.T05-1011 will be enforced for the
location specified in paragraph (a) of
that section from 8 p.m. through 10:30
p-m. on June 8, 2019, and if necessary
due to inclement weather, from 8 p.m.
through 9:30 p.m. on October 18, 2019.
FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email Mr. Ron
Houck, U.S. Coast Guard Sector
Maryland-National Capital Region,
Waterways Management Division;
telephone 410-576—-2674, email D05-
DG-SectorMD-NCR-MarineEvents@
uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone in 33
CFR 165.T05-1011 (84 FR 4333, Feb. 15,
2019) for a fireworks display from 9

p.m. through 9:15 p.m. on June 8, 2019.
If necessary due to inclement weather,
the fireworks display event will be
rescheduled and the safety zone will be
enforced from 8 p.m. through 9:30 p.m.
on October 18, 2019. This action is
being taken to provide for the safety of
life on navigable waterways during the
fireworks display. Our regulation for
this fireworks display, § 165.T05-1011,
specifies the location of the regulated
area for this temporary safety zone,
which encompasses portions of the
Washington Channel, adjacent to The
Wharf DC, Washington, DC. During the
enforcement period, as specified in
§ 165.T05—-1011(c), persons and vessels
may not enter the safety zones unless
authorized by the Captain of the Port
Sector Maryland-National Capital
Region (COTP) or the COTP’s
designated representative. All vessels
underway within the safety zone at the
time it is activated are to depart the
zone. The Coast Guard may be assisted
by other federal, state, or local agencies
in the enforcement of the safety zone.
This notice of enforcement is issued
under authority of 33 CFR 165.T05—
1011 and 5 U.S.C. 552(a). In addition to
this notice of enforcement in the
Federal Register, the Coast Guard will
provide notification of the enforcement
period via Broadcast Notice to Mariners
and may provide notice via the Local
Notice to Mariners.

Dated: May 15, 2019.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2019-10527 Filed 5-20-19; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R02-OAR-2019-0157; FRL-9993-69-
Region 2]

Approval of Air Quality Implementation
Plans; New York; Cross-State Air
Pollution Rule; NOx Ozone Season
Group 2, NOx Annual, and SO, Group

1 Trading Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking direct final
action to approve a revision to the New
York State Implementation Plan (SIP)
addressing requirements of the Cross-
State Air Pollution Rule (CSAPR).
Under the CSAPR, large electricity

generating units in New York are subject
to Federal Implementation Plans (FIPs)
requiring the units to participate in
CSAPR federal trading programs for
ozone season emissions of nitrogen
oxides (NOx), annual emissions of NOx,
and annual emissions of sulfur dioxide
(SOy). This action approves into New
York’s SIP the State’s regulations that
replace the default allowance allocation
provisions of the CSAPR federal trading
programs for ozone season NOx, annual
NOx, and annual SO, emissions. The
approval is being issued as a direct final
rule without a prior proposed rule
because EPA views it as uncontroversial
and does not anticipate adverse
comment.

DATES: This direct final rule will be
effective on June 20, 2019, without
further notice, unless the EPA receives
adverse comment by June 20, 2019. If
EPA receives adverse comment, we will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID number EPA—
R02-0OAR-2019-0157, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or withdrawn. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Kenneth Fradkin, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637-3702, or by
email at fradkin.kenneth@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents
I. What action is EPA taking today?
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1I. Background on CSAPR and CSAPR-
Related SIP Revisions

III. Criteria for Approval of CSAPR-Related
SIP Revisions

IV. New York’s Submittals and EPA’s
Analysis

V. EPA’s Action on New York’s Submittals

VI. Incorporation by Reference

VII. Statutory and Executive Order Reviews

I. What action is EPA taking today?

The EPA is taking direct final action
to approve New York’s November 30,
2018 SIP submittal concerning CSAPR1?
trading programs for ozone-season
emissions of NOx, annual emissions of
NOx, and annual emissions of SO».
Large Electric Generating Units (EGUs)
in New York are subject to CSAPR FIPs
that require the units to participate in
the federal CSAPR NOx Ozone Season
Group 2 Trading Program, the federal
CSAPR NOx Annual Trading Program,
and the federal CSAPR SO, Group 1
Trading Program. CSAPR provides a
process for the submission and approval
of SIP revisions to replace certain
provisions of the CSAPR FIPs while the
remaining FIP provisions continue to
apply. This type of CSAPR SIP is termed
an abbreviated SIP.

The New York State Department of
Environmental Conservation (DEC)
amended portions of Title 6 of the New
York Codes, Rules and Regulations (6
NYCRR) to incorporate CSAPR
requirements into the State’s rules and
allow the DEC to allocate CSAPR
allowances to regulated entities in New
York. 6 NYCRR Part 243, “Transport
Rule NOx Ozone Season Trading
Program,” has been repealed and
replaced in its entirety with a new rule,
6 NYCRR Part 243, “CSAPR NOx Ozone
Season Group 2 Trading Program.” 6
NYCRR Part 244, “Transport Rule NOx
Annual Trading Program,” has been
repealed and replaced in its entirety
with a new rule, 6 NYCRR Part 244,
“CSAPR NOx Annual Trading
Program.” 6 NYCRR Part 245,
“Transport Rule SO, Group 1 Trading
Program,” has also been repealed and
replaced in its entirety with a new rule,
6 NYCRR Part 245, “CSAPR SO, Group
1 Trading Program.” Attendant
revisions were made to 6 NYCRR Part
200, “General Provisions,” to update the
list of referenced materials at Subpart
200.9 that are cited in the amended New
York regulations. The EPA is taking
direct final action to approve into the
New York SIP the revised versions of 6
NYCRR Parts 200 (Subpart 200.9), 243,

1Federal Implementation Plans; Interstate
Transport of Fine Particulate Matter and Ozone and
Correction of SIP Approvals, 76 FR 48208 (August
8, 2011) (codified as amended at 40 CFR 52.38 and
52.39 and 40 CFR part 97).

244, and 245 included in the November
30, 2018 submission.

The EPA is also taking direct final
action to repeal from the SIP previous
versions of 6 NYCRR Part 243, 6 NYCRR
Part 244, and 6 NYCRR Part 245 which
implemented New York’s discontinued
CAIR program. New York adopted
amendments to 6 NYCRR Part 243, 6
NYCRR Part 244, and 6 NYCRR Part 245
that repealed and replaced CAIR trading
program rules with CSAPR trading rules
on November 10, 2015. Subsequently,
on November 11, 2018, New York
adopted amendments to 6 NYCRR Part
243, 6 NYCRR Part 244, and 6 NYCRR
Part 245 that repealed and replaced the
November 15, 2015 adopted rules that
implemented New York’s CSAPR
program with new versions of New
York’s CSAPR trading program rules.
The rules being repealed from the SIP
are 6 NYCRR Part 243, “CAIR NOx
Ozone Season Trading Program,”; 6
NYCRR Part 244, “CAIR NOx Annual
Trading Program,”’; and 6 NYCRR Part
245, “CAIR SO, Trading Program.”

The EPA is also taking direct final
action to approve into the SIP a revised
version of 6 NYCRR Part 200 (Subpart
200.1) that was submitted to the EPA on
July 23, 2015 to address updated
definitions at Part 200.1(f) that were
associated with a repeal of 6 NYCRR
Part 203, “Indirect Sources of Air
Contamination.”

The revised versions of 6 NYCRR
Parts 200 (Subpart 200.9), 243, 244, and
245 included in the November 30, 2018
SIP submission replace the previous
versions of those rules that were
included in a December 1, 2015 SIP
submission. The EPA identified
deficiencies in the December 1, 2015
submission but on November 20, 2017
conditionally approved those previous
versions of Parts 200, 244, and 245 (but
not Part 243) into the SIP (82 FR 57362,
December 5, 2017). In a July 6, 2017
letter to the EPA, New York committed
to submitting a SIP revision that
addressed the identified deficiencies by
December 29, 2017. However, New
York’s response to the conditional
approval was not submitted to the EPA
by December 29, 2017. The November
30, 2018 SIP submittal addresses the
identified deficiencies, but was
submitted approximately 11 months
late, so the conditional approval is
treated as a disapproval.2

2In reliance on the December 5, 2017 conditional
approval, allocations of CSAPR NOx Annual and
CSAPR SO, Group 1 allowances for the 2017, 2018,
2019, and 2020 control periods were based on the
state-determined allocation methodology.
Following the state’s failure to submit by December
29, 2017, allocations of allowances for those
programs for the 2021 and 2022 control periods

The EPA did not take action on the
previous version of 6 NYCRR Part 243,
“Transport Rule NOx Ozone Season
Trading Program,” included in New
York’s December 1, 2015 submission.
Following that submission, the EPA
finalized the CSAPR Update rule3 to
address Eastern states’ interstate air
pollution mitigation obligations with
regard to the 2008 Ozone National
Ambient Air Quality Standard
(NAAQS). Among other things, starting
in 2017, the CSAPR Update rule
required New York EGUs to participate
in the new CSAPR NOx Ozone Season
Group 2 Trading Program instead of the
earlier CSAPR NOx Ozone Season
Trading Program (now renamed the
“Group 1” program) and replaced the
ozone season budget for New York with
a lower budget developed to address the
revised and more stringent 2008 Ozone
NAAQS. In a July 14, 2016 letter to the
EPA, New York indicated that the State
would revise 6 NYCRR Part 243 to
conform with the final CSAPR Update.
As indicated earlier in this section New
York repealed 6 NYCRR Part 243 and
replaced the rule in its entirety with a
new rule, 6 NYCRR Part 243, “CSAPR
NOx Ozone Season Group 2 Trading
Program”.

This direct final action approves into
New York’s SIP state-determined
allowance allocation procedures for
ozone-season NOx allowances that
would replace EPA’s default allocation
procedures for the control periods in
2021 and beyond. Additionally, EPA is
taking direct final action to approve into
New York’s SIP state-determined
allowance allocation procedures for
annual NOx and SO; allowances that
would replace EPA’s default allocation
procedures for the control periods in
2023 and beyond. The approval of this
SIP revision does not alter any provision
of either the CSAPR NOx Ozone Season
Group 2 Trading Program, the CSAPR
NOx Annual Trading Program, or the
CSAPR SO, Group 1 Trading Program as
applied to New York units other than
the allowance allocation provisions. The
FIP provisions requiring those units to
participate in the programs (as modified
by this SIP revision) remain in place.

Section II of this document
summarizes relevant aspects of the
CSAPR federal trading programs and
FIPs as well as the range of
opportunities states have to submit SIP
revisions to modify or replace the FIP
requirements while continuing to rely
on CSAPR’s trading programs to address

were based on the default allowance allocation
provisions in the federal trading program
regulations.

381 FR 74504 (October 26, 2016).
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the states’ obligations to mitigate
interstate air pollution. Section III
describes the specific criteria for
approval of such SIP revisions. Section
IV contains the EPA’s analysis of New
York’s SIP submittal, and Section V sets
forth EPA’s action on New York’s
submittals.

II. Background on CSAPR and CSAPR-
Related SIP Revisions

The EPA issued CSAPR in July 2011
to address the requirements of CAA
section 110(a)(2)(D)(i)(I) concerning
interstate transport of air pollution. As
amended (including the 2016 CSAPR
Update), CSAPR requires 27 Eastern
states to limit their statewide emissions
of SO, and/or NOx to mitigate
transported air pollution unlawfully
impacting other states’ ability to attain
or maintain four NAAQS: The 1997
annual PM, s NAAQS, the 2006 24-hour
PM, s NAAQS, the 1997 Ozone NAAQS,
and the 2008 Ozone NAAQS. The
CSAPR emissions limitations are
defined in terms of maximum statewide
“budgets” for emissions of annual SO,
annual NOx, and/or ozone season NOx
by each covered state’s large EGUs. The
CSAPR state budgets are implemented
in two phases of generally increasing
stringency, with the Phase 1 budgets
applying to emissions in 2015 and 2016,
and the Phase 2 (and CSAPR Update)
budgets applying to emissions in 2017
and later years. As a mechanism for
achieving compliance with the
emissions limitations, CSAPR
establishes five federal emissions
trading programs: A program for annual
NOx emissions, two geographically
separate programs for annual SO,
emissions, and two geographically
separate programs for ozone season NOx
emissions. CSAPR also establishes FIP
requirements applicable to the large
EGUs in each covered state. The CSAPR
FIP provisions require each state’s EGUs
to participate in up to three of the five
CSAPR trading programs.

CSAPR includes provisions under
which states may submit and the EPA
will approve SIP revisions to modify or
replace the CSAPR FIP requirements
while allowing states to continue to
meet their transport-related obligations
using either CSAPR’s federal emissions
trading programs or state emissions
trading programs integrated with the
federal programs.* Through such a SIP
revision, a state may replace EPA’s
default provisions for allocating
emission allowances among the state’s

4 See 40 CFR 52.38, 52.39. States also retain the
ability to submit SIP revisions to meet their
transport-related obligations using mechanisms
other than the CSAPR federal trading programs or
integrated state trading programs.

units, employing any state-selected
methodology to allocate or auction the
allowances, subject to timing criteria
and limits on overall allowance
quantities. In the case of CSAPR’s
federal trading programs for ozone
season NOx emissions (or integrated
state trading programs), a state may also
expand trading program applicability to
include certain smaller EGUs.5 If a state
wants to replace CSAPR FIP
requirements with SIP requirements
under which the state’s units participate
in a state trading program that is
integrated with and identical to the
federal trading program even as to the
allocation and applicability provisions,
the state may submit a SIP revision for
that purpose as well. However, no
emissions budget increases or other
substantive changes to the trading
program provisions are allowed. A state
whose units are subject to multiple
CSAPR FIPs and federal trading
programs may submit SIP revisions to
modify or replace either some or all of
those FIP requirements.

States can submit two basic forms of
CSAPR-related SIP revisions effective
for emissions control periods in 2017 or
later years.® Specific criteria for
approval of each form of SIP revision
are set forth in the CSAPR regulations,
as described in section III below. Under
the first alternative—an “‘abbreviated”
SIP revision—a state may submit a SIP
revision that upon approval replaces the
default allowance allocation and/or
applicability provisions of a CSAPR
federal trading program for the state.”
Approval of an abbreviated SIP revision
leaves the corresponding CSAPR FIP
and all other provisions of the relevant
federal trading program in place for the
state’s units.

Under the second alternative—a
“full” SIP revision—a state may submit
a SIP revision that upon approval
replaces a CSAPR federal trading
program for the state with a state trading
program integrated with the federal
trading program, so long as the state
trading program is substantively
identical to the federal trading program
or does not substantively differ from the
federal trading program except as
discussed above with regard to the
allowance allocation and/or

5 States covered by both the CSAPR Update and
the NOx SIP Call have the additional option to
expand applicability under the CSAPR NOx Ozone
Season Group 2 Trading Program to include non-
EGUs that would have participated in the former
NOx Budget Trading Program.

6 GSAPR also provides for a third, more
streamlined form of SIP revision that is effective
only for control periods in 2016 and is not relevant
here. See §52.38(a)(3), (b)(3), (b)(7); §52.39(d), (g).

7§52.38(a)(4), (b)(4), (b)(8); §52.39(e), (h).

applicability provisions.8 For purposes
of a full SIP revision, a state may either
adopt state rules with complete trading
program language, incorporate the
federal trading program language into its
state rules by reference (with
appropriate conforming changes), or
employ a combination of these
approaches.

The CSAPR regulations identify
several important consequences and
limitations associated with approval of
a full SIP revision. First, upon the EPA’s
approval of a full SIP revision as
correcting the deficiency in the state’s
SIP that was the basis for a particular set
of CSAPR FIP requirements, the
obligation to participate in the
corresponding CSAPR federal trading
program is automatically eliminated for
units subject to the state’s jurisdiction
without the need for a separate EPA
withdrawal action, so long as the EPA’s
approval of the SIP is full and
unconditional.® Second, approval of a
full SIP revision does not terminate the
obligation to participate in the
corresponding CSAPR federal trading
program for any units located in any
Indian country within the borders of the
state, and if and when a unit is located
in Indian country within a state’s
borders, the EPA may modify the SIP
approval to exclude from the SIP, and
include in the surviving CSAPR FIP
instead, certain trading program
provisions that apply jointly to units in
the state and to units in Indian country
within the state’s borders.10 Finally, if at
the time a full SIP revision is approved
EPA has already started recording
allocations of allowances for a given
control period to a state’s units, the
federal trading program provisions
authorizing the EPA to complete the
process of allocating and recording
allowances for that control period to
those units will continue to apply,
unless the EPA’s approval of the SIP
revision provides otherwise.1?

IIL. Criteria for Approval of CSAPR-
Related SIP Revisions

Each CSAPR-related abbreviated or
full SIP revision must meet the
following general submittal criteria:

e Timeliness and completeness of SIP
submittal. If a state wants to replace the
default allowance allocation or
applicability provisions of a CSAPR
federal trading program, the complete
SIP revision must be submitted to the
EPA by December 1 of the year before

5§52.38(a)(5), (b)(5), (b)(9); §52.39(1), (i).

9§52.38(a)(6), (b)(10(i); §52.39(j).

10§ 52.38(a)(5)(iv)~(v), (a)(6), (b)(5)(v)~(vi),
(b)(9)(vi)—(vii), (b)(10)(d); § 52.39(f)(4)—(5), ()(4)—(5),

().
11§52.38(a)(7), (b)(11)(i); § 52.39(k).
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the deadlines described below for
submitting allocation or auction
amounts to EPA for the first control
period for which the state wants to
replace the default allocation and/or
applicability provisions.12 This SIP
submission deadline is inoperative in
the case of a SIP revision that seeks only
to replace a CSAPR FIP and federal
trading program with a SIP and a
substantively identical state trading
program integrated with the federal
trading program. The SIP submittal
completeness criteria in section 2.1 of
appendix V to 40 CFR part 51 also
apply. .

In addition to the general submittal
criteria, a CSAPR-related abbreviated or
full SIP seeking to address the allocation
or auction of emission allowances must
meet the following further criteria:

e Methodology covering all
allowances potentially requiring
allocation. For each federal trading
program addressed by a SIP revision,
the SIP revision’s allowance allocation
or auction methodology must replace
both the federal program’s default
allocations to existing units 3 at 40 CFR
97.411(a), 97.511(a), 97.611(a),
97.711(a), or 97.811(a) as applicable,
and the federal trading program’s
provisions for allocating allowances
from the new unit set-aside (NUSA) for

the state at 40 CFR 97.411(b)(1) and
97.412(a), 97.511(b)(1) and 97.512(a),
97.611(b)(1) and 97.612(a), 97.711(b)(1)
and 97.712(a), or 97.811(b)(1) and
97.812(a), as applicable.14 In the case of
a state with Indian country within its
borders, while the SIP revision may
neither alter nor assume the federal
program’s provisions for administering
the Indian country NUSA for the state,
the SIP revision must include
procedures addressing the disposition of
any otherwise unallocated allowances
from an Indian country NUSA that may
be made available for allocation by the
state after EPA has carried out the
Indian country NUSA allocation
procedures.15

o Assurance that total allocations will
not exceed the state budget. For each
federal trading program addressed by a
SIP revision, the total amount of
allowances auctioned or allocated for
each control period under the SIP
revision (prior to the addition by EPA of
any unallocated allowances from any
Indian country NUSA for the state)
generally may not exceed the state’s
emissions budget for the control period
less the sum of the amount of any
Indian country NUSA for the state for
the control period and any allowances
already allocated to the state’s units for

the control period and recorded by
EPA.16 Under its SIP revision, a state is
free to not allocate allowances to some
or all potentially affected units, to
allocate or auction allowances to
entities other than potentially affected
units, or to allocate or auction fewer
than the maximum permissible quantity
of allowances and retire the remainder.
Under the CSAPR NOx Ozone Season
Group 2 Trading Program only,
additional allowances may be allocated
if the state elects to expand applicability
to non-EGUs that would have been
subject to the former NOx Budget
Trading Program established for
compliance with the NOx SIP Call.1?

e Timely submission of state-
determined allocations to EPA. The SIP
revision must require the state to submit
to the EPA the amounts of any
allowances allocated or auctioned to
each unit for each control period (other
than allowances initially set aside in the
state’s allocation or auction process and
later allocated or auctioned to such
units from the set-aside amount) by the
following deadlines shown in Tables 1
and 2 below.18 Note that the submission
deadlines differ for amounts allocated or
auctioned to units considered existing
units for CSAPR purposes and amounts
allocated or auctioned to other units.

TABLE 1—CSAPR NOx ANNUAL, CSAPR NOx OzONE SEASON GRouUP 1, CSAPR SO, GRouP 1, AND CSAPR SO,

GROUP 2 TRADING PROGRAMS

Units Year of the control period Deadline for submission to EPA of allocations or auction results
EXIStiNG .vvveireeeiiee e 2017 and 2018 .....occveeriieeeeieeee June 1, 2016.
2019 and 2020 ..... June 1, 2017.
2021 and 2022 ............ June 1, 2018.
2023 and later years ... June 1 of the fourth year before the year of the control period.
Other ..o, All YEArs ....ooooviiiiiiieeeeceeeeeee July 1 of the year of the control period.
TABLE 2—CSAPR NOx OZONE SEASON GROUP 2 TRADING PROGRAM
Units Year of the control period Deadline for submission to EPA of allocations or auction results
EXIStiNG ..eeeiiieiiiee s 2019 and 2020 .....cccceeeeevirieeeeeene June 1, 2018.
2021 and 2022 ..... June 1, 2019.
2023 and 2024 ............ June 1, 2020.
2025 and later years ....... June 1 of the fourth year before the year of the control period.
Other ...oooiieeeceeeee e All years ......cccoooviviiiiiiiieeeee July 1 of the year of the control period.

e No changes to allocations already
submitted to EPA or recorded. The SIP
revision must not provide for any
change to the amounts of allowances

1240 CFR 52.38(a)(4)(ii), (a)(5)(vi), (b)(4)(iii),
(b)(5)(vii), (b)(8)(iv), (b)(9)(viii); § 52.39(e)(2), (£)(6),
(h)(2), (i)(6).

131n the context of the approval criteria for
CSAPR-related SIP revisions, an “existing unit” is
a unit for which EPA has determined default
allowance allocations (which could be allocations
of zero allowances) in the rulemakings establishing
and amending CSAPR. Spreadsheets showing EPA’s

allocated or auctioned to any unit after
those amounts are submitted to EPA or
any change to any allowance allocation
determined and recorded by EPA under

default allocations to existing units are posted at
https://www.epa.gov/csapr/unit-level-allocations-
under-csapr-transport-rule-fips-after-tolling and
https://www.epa.gov/airmarkets/final-cross-state-
air-pollution-rule-update.

14§52.38(a)(4)(1), (a)(5)(1), (b)(4)(il), (b)(5)(ii),
(b)(8)(ii1), (b)(9)(iii); § 52.39(e)(1), (B)(1), ()(1), (1)(2).

15 See §§97.412(b)(10)(ii), 97.512(b)(10)(ii),
97.612(b)(10)(ii), 97.712(b)(10)(ii), 97.812(b)(10)(ii).

16§52.38(a)(4)(1)(A), (a)

(1)(A), (b)(4)[i)(A),

(5)H)(A
(b)(9)(iii)(A)
)(1)(),

)
(b)(5)(ii)(A), (b)(8)(iii)(A), (b)(9 ;
§52.39(e)(1)(i), (H(1)(1), (h)(1)(E), ()(1)E).
17 § 52.38(b)(8)(iii)(A), (b)(9)(iii)(A).
18§52.38(a)(4)(i)(B)-(C), (a)(5)(H)(B)—(C),
(b)(4)(ii) (B)-(C), (b)(5)(ii)(B)-(C), (b)(8)(iii)(B)-(C),
(b)(9)(iii)(B)—(C); § 52.39(e)(1)(ii)—(ii), ()(1)(ii)—(iii),
(i

(h)(1)(Gi)-(iii), ()(1)()—(ii).


https://www.epa.gov/csapr/unit-level-allocations-under-csapr-transport-rule-fips-after-tolling
https://www.epa.gov/csapr/unit-level-allocations-under-csapr-transport-rule-fips-after-tolling
https://www.epa.gov/airmarkets/final-cross-state-air-pollution-rule-update
https://www.epa.gov/airmarkets/final-cross-state-air-pollution-rule-update
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the federal trading program
regulations.19

e No other substantive changes to
federal trading program provisions. The
SIP revision may not substantively
change any other trading program
provisions, except in the case of a SIP
revision that also expands program
applicability as described below.20 Any
new definitions adopted in the SIP
revision (in addition to the federal
trading program’s definitions) may
apply only for purposes of the SIP
revision’s allocation or auction
provisions.2?

In addition to the general submittal
criteria, a CSAPR-related abbreviated or
full SIP revision seeking to expand
applicability under their integrated state
trading programs (which is allowed for
CSAPR’s NOx ozone season programs
only) must meet the following further
criteria:

e Only EGUs with nameplate capacity
of at least 15 MWe.22 The SIP revision
may expand applicability only to
additional fossil fuel-fired boilers or
combustion turbines serving generators
producing electricity for sale, and only
by lowering the generator nameplate
capacity threshold used to determine
whether a particular boiler or
combustion turbine serving a particular
generator is a potentially affected unit.
The nameplate capacity threshold
adopted in the SIP revision may not be
less than 15 MWe.23 In addition or
alternatively, applicability may be
extended to non-EGUs that would have
been subject to the former NOx Budget
Trading Program established for
compliance with the NOx SIP Call.24

e No other substantive changes to
federal trading program provisions. The
SIP revision may not substantively
change any other trading program
provisions, except in the case of a SIP
revision that also addresses the
allocation or auction of emission
allowances as described above.25

In addition to the general submittal
criteria and the other applicable criteria
described above, a CSAPR-related full
SIP revision must meet the following
further criteria:

e Complete, substantively identical
trading program provisions. The SIP
revision must adopt complete state

19§52.38(a)(4)(1)(D), (a)(5)1(D), (b ](4)(11)(D],
(b)(5)(i)(D), (b)(8)( 11](D) (b)(9)Gi1) (D
§52.30(e)(1)(iv), (D(1)(iv), (W)(1)(iv), D(L)Giv).

20§52.38(a)(4), (a)(5), (b)(4), (b)(5), (b)(8), (b)(9);
§52.39(e), (f), (h), ().

21§52.38(a)(4)(i), (a)(5)(ii), (b)(4)(ii), (b)(5)(ii),
(b)(8)(iv), (b)(9)(iv); § 52.39(e)(1), (£)(2), (h)(1), ()(2).

22 Megawatts of electricity

23§52.38(b)(4)(1), (b)(5)(1), (b)(8)(i), (b)(9)(D).

24§52.38(b)(8)(ii), (b)(9)(ii).

25§52.38(b)(4), (b)(5), (b)(8), (b)(9).

trading program regulations
substantively identical to the complete
federal trading program regulations at
40 CFR 97.402 through 97.435, 97.502
through 97.535, 97.602 through 97.635,
97.702 through 97.735, or 97.802
through 97.835, as applicable, except as
described above in the case of a SIP
revision that seeks to replace the default
allowance allocation and/or
applicability provisions.26

¢ Only non-substantive substitutions
for the term “‘State.” The SIP revision
may substitute the name of the state for
the term ““State” as used in the federal
trading program regulations, but only to
the extent that EPA determines that the
substitutions do not substantively
change the trading program
regulations.2”

e Exclusion of provisions addressing
units in Indian country. The SIP
revision may not impose requirements
on any unit in any Indian country
within the state’s borders and must not
include the federal trading program
provisions governing allocation of
allowances from any Indian country
NUSA for the state.28

IV. New York’s Submittals and EPA’s
Analysis

A. New York’s SIP Submittals

On November 30, 2018, New York
submitted to the EPA an abbreviated SIP
revision that, if approved, would
replace the default allowance allocation
provisions of the CSAPR NOx Ozone
Season Group 2, CSAPR NOx Annual,
and CSAPR SO, Group 1 Trading
Programs for the state’s EGUs with
provisions establishing state-determined
allocations but would leave the
corresponding CSAPR FIPs and all other
provisions of the trading programs in
place.

New York’s allowance allocation
procedures for ozone season NOx
allowances would replace EPA’s default
allocation procedures for the control
periods in 2021 and beyond. New
York’s allowance allocation procedures
for annual NOx and SO, allowances
would replace EPA’s default allocation
procedures for the control periods in
2023 and beyond.

The November 30, 2018 SIP submittal
includes the following adopted state
rules: 6 NYCRR Part 243, “CSAPR NOx
Ozone Season Group 2 Trading
Program,” 6 NYCRR Part 244, “CSAPR
NOx Annual Trading Program,” and 6
NYCRR Part 245, “CSAPR SO, Group 1

26§52.38(a)(5), (b)(5), (b)(9); §52.39(f), (i).

27 §§ 52.38(a)(5)(iil), (b)(5)(iv), (b)(9)(v);
52.39(£)(3), ()(3).

28 §§ 52.38(a)(5)(iv), (b)(5)(v), (b)(9)(vi);

52.39(f)(4), ()(4).

Trading Program.” Previous versions of
the rules, i.e., 6 NYCRR Part 243,
“Transport Rule NOx Ozone Season
Trading Program, 6 NYCRR Part 244,
“Transport Rule NOx Annual Trading
Program,” and 6 NYCRR Part 245,
“Transport Rule SO, Group 1 Trading
Program,” have been repealed and
replaced in their entirety with the new
rules. Attendant revisions were made to
6 NYCRR Part 200, Subpart 200.9,
“General Provisions, Referenced
Material,”” to update the list of
referenced material that are cited in the
amended New York regulations. The
regulations were adopted on November
11, 2018, and effective on January 2,
2019. New York’s Parts 243, 244 and
245, submitted to EPA on November 30,
2018, allow the State to replace the
provisions of the CSAPR NOx Ozone
Season Group 2, CSAPR NOx Annual,
and CSAPR SO, Group 1 trading
program allocation methodology with
its own methodology. Parts 243, 244 and
245 apply to units that serve an
electrical generator with a nameplate
capacity equal to or greater than 25
megawatts of electrical output and sell
any amount of electricity. The control
period for Part 243 runs from May 1 to
September 30. The control periods for
Parts 244 and 245 run from January 1 to
December 31. DEC would allocate
CSAPR NOx Ozone Season Group 2
allowances beginning with the 2021
control period; and CSAPR NOx Annual
and SO, Group 1 allowances beginning
with the 2023 control period.

For existing units, New York’s
allocation methodology is based on the
average of recent emissions (i.e., the
average of the three last years for which
data is available) from all New York
Transport Rule units. Five percent of the
statewide budgets for annual emissions
of SO,, annual emissions of NOx, and
ozone season emissions of NOx would
be set aside for new units, and the
remainder of the statewide budgets, but
at least ten percent, will be allocated to
the Energy Efficiency and Renewable
Energy Technology (EERET) account. If
the allocation to the EERET account
would be less than the prescribed
minimum after allocations to existing
units based on the 3-year average of
emissions and an allocation of five
percent to the new unit set-aside,
allocations to existing units would be
reduced proportionally by the amounts
necessary to ensure that ten percent of
the budget is allocated to the EERET
account.

The DEC will distribute all
allowances at no cost except for
allowances held in the EERET account,
which will be administered by the New
York State Energy Research and
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Development Authority (NYSERDA).
The sale of allowances by NYSERDA
will be used to fund energy efficiency
projects, renewable energy, or clean
energy technology. Any EERET
allowances that are not sold or
distributed by NYSERDA within 12
months of the initial allocation to the
EERET account will be returned to the
DEC for retirement or reallocation.

On July 23, 2015, New York
submitted a SIP submittal, which
included a revised version of 6 NYCRR
Part 200 (Subpart 200.1) that was
adopted by the State. The definition for
“Air contamination source or emission
source” under Subdivision 200.1(f) was
revised to address the repeal of 6
NYCRR Part 203, “Indirect Sources of
Air Contamination”. The regulation was
adopted on April 18, 2013, a notice of
adoption was filed on April 19, 2013,
and the regulation became effective on
May 19, 2013.

B. EPA’s Analysis of New York’s
Submittals

A. November 30, 2018 Submittal

1. Timeliness and Completeness of New
York’s SIP Submittal

New York’s SIP revision seeks to
establish state-determined allocations
starting with the 2021 control period for
the CSAPR NOx Ozone Season Group 2
trading program and the 2023 control
period for the CSAPR NOx Annual and
SO, Group 1 trading programs. For the
NOx Annual and SO; Group 1 trading
programs, under 40 CFR 52.38(a)(4)(i)(B)
and 52.39(e)(1)(ii), the deadline for
submission of state-determined
allocations for the 2023 control periods
is June 1, 2019, which under
52.38(a)(4)(ii) and 52.39(e)(2) makes
December 1, 2018, the deadline for
submission to the EPA of a complete SIP
revision establishing state-determined
allocations for those control periods. For
the NOx Ozone Season Group 2 trading
program, under 40 CFR
52.38(b)(8)(iii)(B) the allocation
submission deadline for the 2021
control period is June 1, 2019, triggering
a December 1, 2018 deadline for a SIP
submittal under 40 CFR 52.38(b)(8)(iv).
New York submitted its SIP revision to
EPA by letter dated and delivered
electronically on November 30, 2018,
and EPA has determined that the
submittal complies with the applicable
minimum completeness criteria of 40
CFR part 51, Appendix V, Section 2.1.
New York has therefore met the
requirements for timeliness and
completeness criteria of its CSAPR SIP
submittal for all three programs.

2. Methodology Covering All
Allowances Potentially Requiring
Allocation

Sections 243.3 through 243.6, 244.3
through 244.6, and 245.3 through 245.6
of the New York rules provide the
allocation methodology adopted by New
York in the SIP revision. Sections 243.3
through 243.6 replace the provisions of
40 CFR 97.811(a), 97.811(b)(1), and
97.812(a) for allocations of CSAPR NOx
Ozone Season Group 2 allowances;
Sections 244.3 through 244.6 replace the
provisions of 40 CFR 97.411(a),
97.411(b)(1), and 97.412(a) for
allocations of NOx Annual allowances;
and Sections 245.3 through 245.6
replace the provisions of 40 CFR
97.611(a), 97.611(b)(1), and 97.612(a) for
allocations of SO, Group 1 allowances.
New York’s methodology addresses
allocation of allowances that under the
default allocation provisions for the
federal trading programs would be
allocated to existing units as well as
allowances that would be allocated to
new units from the new unit set-asides
established for New York under the
federal trading programs. New York’s
rules also include provisions for the
disposition of any otherwise
unallocated Indian country new unit
set-aside allowances. New York’s rules
therefore meet the conditions under 40
CFR 52.38(a)(4)(i), 52.38(b)(8)(iii),
52.39(e)(1), 97.412(b)(10)(ii),
97.612(b)(10)(ii), and 97.812(b)(10)(ii)
that the state’s allocation methodology
must cover all allowances potentially
requiring allocation by the state.

3. Assurance That Total Allocations
Will Not Exceed the State Budget

Sections 243.3, CSAPR NOx Ozone
Season Group 2 Trading Program
budgets, 244.3, CSAPR NOx Annual
Trading Program budgets, and 245.3,
CSAPR SO, Group 1 Trading Program
budgets, set forth the total amounts of
CSAPR NOx Ozone Season Group 2
allowances, CSAPR NOx Annual
allowances, and CSAPR SO, Group 1
allowances to be allocated to New York
units for each control period under the
state trading programs.

Section 243.3 provides for allowance
allocations equal to New York’s NOx
Ozone Season Group 2 trading budget at
40 CFR 97.810(a)(15), which is 5,135
tons, less the amount of the Indian
country new unit set-aside (5 tons).
Section 244.3 provides for allowance
allocations equal to New York’s NOx
Annual trading budget at 40 CFR
97.410(a)(14), which is 21,722 tons, less
the amount of the Indian country new
unit set-aside (22 tons). Section 245.3
provides for allowance allocations equal

to New York’s SO, Group 1 budget at 40
CFR 610(a)(9), which is 27,556 tons, less
the amount of the Indian country new
unit set-aside (28 tons). EPA has not yet
allocated or recorded any allowances to
New York units for the control periods
for which New York’s rules would
establish a state-determined allocation
methodology. The allocation
methodology in New York’s SIP
revision, therefore, meets the conditions
under 40 CFR 52.38(a)(4)(i)(A),
52.38(b)(8)(iii)(A), and 52.39(e)(1)(i) that
the total amount of allowances allocated
under the SIP revision may not exceed
the state’s budget for the control period
less the amount of the Indian country
NUSA for the state and any allowances
already allocated and recorded by the
EPA.

4. Timely Submission of State-
Determined Allocations to EPA

Sections 243.4, 244.4, and 245.4
provide for allowance allocations for
existing units to be submitted to the
EPA. With respect to CSAPR NOx
Ozone Season Group 2 allowance
allocations for existing units, Section
243.4 provides that New York will
submit allocations for the 2021 and
2022 control periods by June 1, 2019;
the state will submit allocations for the
2023 and 2024 control periods by June
1, 2020; and by June 1, 2021, and June
1st of each year thereafter, the state will
submit allocations for the control period
in the fourth year following the year of
the submission deadline. With respect
to CSAPR NOx Annual and CSAPR SO,
Group 1 allowance allocations for
existing units, Sections 244.4 and 245.4
provide that the state will submit
allocations by June 1, 2019,29 and by
June 1st of each year thereafter, for the
control period in the fourth year
following the year of the submission
deadline.

With respect to NUSA allowance
allocations under all three programs,
Sections 243.5(a)(7), 244.5(a)(7), and
245.5(a)(7) indicate that the state will
submit state-determined allocations to
the EPA by July 1st of the control
period.

New York’s SIP revision meets the
criteria under 40 CFR 52.38(a)(4)(i)(B)-
(C), 52.38(b)(8)(iii)(B)—-(C), and
52.39(e)(1)(ii)—(iii) requiring that the SIP
revision provide for submission of state-
determined allowance allocations to
EPA by the deadlines specified in those
provisions.

29 Allowance allocations for the 2023 control
period would be submitted by June 1, 2019.
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5. No Changes to Allocations Already
Submitted to EPA or Recorded

The New York rules include no
provisions allowing alteration of
allocations after the allocation amounts
have been provided to the EPA and no
provisions allowing alteration of any
allocations made and recorded by the
EPA under the federal trading program
regulations, thereby meeting the
condition under 40 CFR
52.38(a)(4)({)(D), 52.38(b)(8)(iii)(D), and
52.39(e)(1)(iv).

6. No Other Substantive Changes to
Federal Trading Program Provisions

In addition to the allowance
allocation provisions in New York’s
rules, Sections 243.1, 244.1 and 245.1
address applicability and Sections
243.2, 244.2, and 245.2 set forth relevant
definitions. The applicability provisions
and most of the definitions directly
reference the corresponding provisions
in the federal trading program
regulations, and the remaining
definitions do not conflict with the
definitions in the federal trading
program regulations. The EPA has
therefore determined that the SIP
revision meets the requirements of 40
CFR 52.38(a)(4), 52.38(b)(8), and
52.39(e) by making no substantive
changes to the federal trading program
regulations beyond the provisions
addressing allowance allocations.

Finally, as stated in section I, the EPA
conditionally approved previous
versions of 6 NYCRR Parts 200, 244 and
245 in an action published on December
5, 2017 (82 FR 57362), but the state did
not submit a revised SIP that addressed
EPA-identified deficiencies within the
required time frame New York’s
November 30, 2018 SIP revision
approved in this direct final action does
fully address the deficiencies that the
EPA identified in the December 5, 2017
final action.

7. Removal of CAIR Trading Program
Provisions

As discussed earlier, New York’s
CSAPR rules were adopted to replace
previous versions of 6 NYCRR Part 243,
6 NYCRR Part 244, and 6 NYCRR Part
245 which implemented New York’s
discontinued CAIR trading programs.
For the reasons discussed below, the
EPA is also taking direct final action to
approve the removal of New York’s
CAIR rules from the SIP. The rules being
removed from the SIP are 6 NYCRR Part
243, “CAIR NOx Ozone Season Trading
Program,”; 6 NYCRR Part 244, “CAIR

30EPA solicited comment on the interim final
rule and subsequently issued a final rule affirming

NOx Annual Trading Program,”; and 6
NYCRR Part 245, “CAIR SO, Trading
Program.”” All three of the CAIR trading
programs have been discontinued and
are no longer operated by EPA.
Electricity generating units (EGUs) in
New York now participate in the CSAPR
NOx Ozone Season Group 2 Trading
Program, CSAPR NOx Annual Trading
Program, and CSAPR SO, Group 1
Trading Program.

In 2005, EPA promulgated CAIR (70
FR 25162, May 12, 2005) to address
transported emissions that significantly
contributed to downwind states’
nonattainment and interfered with
maintenance of the 1997 ozone and
PM, s NAAQS. CAIR required 28 states,
including New York, to revise their SIPs
to reduce emissions of NOx and SO,
precursors to the formation of ambient
ozone and PM, 5. Under CAIR, EPA
provided model state rules for separate
cap-and-trade programs for annual NOx,
ozone season NOx, and annual SO..
New York submitted, and EPA
approved, a CAIR SIP revision based on
the model state rules establishing CAIR
state trading programs for annual SO»,
annual NOx, and ozone season NOx
emissions, with certain non-EGUs
included in the state’s CAIR ozone
season NOx trading program. See 73 FR
4109 (January 24, 2008).

The United States Court of Appeals
for the District of Columbia Circuit (D.C.
Circuit) initially vacated CAIR in 2008,
but ultimately remanded the rule to EPA
without vacatur to preserve the
environmental benefits provided by
CAIR. North Carolina v. EPA, 531 F.3d
896, modified, 550 F.3d 1176 (2008).
The ruling allowed CAIR to remain in
effect temporarily until a replacement
rule consistent with the court’s opinion
was developed. While EPA worked on
developing a replacement rule, the CAIR
program continued as planned with the
NOx annual and ozone season programs
beginning in 2009 and the SO, annual
program beginning in 2010.

On August 8, 2011 (76 FR 48208),
acting on the D.C. Circuit’s remand, EPA
promulgated CSAPR to replace CAIR in
order to address the interstate transport
of emissions contributing to
nonattainment and interfering with
maintenance of the two air quality
standards covered by CAIR as well as
the 2006 PM> s NAAQS. CSAPR
promulgated FIPs requiring EGUs in
affected states, including New York, to
participate in federal trading programs
to reduce annual SO,, annual NOx, and/
or ozone season NOx emissions. The

the amended compliance schedule after

rule also contained provisions that
would sunset CAIR-related obligations
on a schedule coordinated with the
implementation of the CSAPR
compliance requirements.

CSAPR was intended to become
effective January 1, 2012; however, the
timing of CSAPR’s implementation was
impacted by subsequent litigation.
CSAPR implementation was stayed
during the course of litigation in the
D.C. Circuit and the Supreme Court,
until the D.C. Circuit lifted the stay on
October 23, 2014. EPA subsequently
issued an interim final rule on
December 3, 2014 (79 FR 71663), setting
the updated effective date of CSAPR as
January 1, 2015.39 In accordance with
the interim final rule, EPA stopped
administering the CAIR state and federal
trading programs with respect to
emissions occurring after December 31,
2014, and EPA began implementing
CSAPR on January 1, 2015.

EPA has not administered the CAIR
trading programs since January 1, 2015,
when the CSAPR trading programs
replaced the CAIR trading programs.
The provisions in New York’s SIP
which were promulgated and approved
for purposes of implementing the CAIR
trading programs in the State have not
been implemented since that time and
cannot be implemented now or in the
future. Because the EPA no longer
administers the CAIR trading programs,
and therefore New York’s own CAIR
trading program regulations cannot be
implemented, removing New York’s
CAIR rules from the state’s SIP will have
no consequences for any source’s
operations or emissions or for the
attainment and maintenance of the
NAAQS in any area, now or in the
future. Accordingly, removal of the
CAIR rules does not impact the state’s
continued compliance with section
CAA 110(a)(2)(D)({)(@) for any NAAQS.
Moreover, consistent with CAA section
110(1), the EPA has determined that the
removal of New York’s CAIR trading
program rules will not interfere with
any applicable requirement concerning
attainment and reasonable further
progress, or any other applicable
requirement of the Clean Air Act.

Current emission levels in New York
further demonstrate that the CAIR
trading programs are not influencing
and would not influence affected
sources’ operations. As shown in Table
3 below, current emissions levels are
significantly below the CAIR budgets
even while the CAIR trading programs
are no longer being implemented.

consideration of comments received. 81 FR 13275
(March 14, 2016).
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TABLE 3—COMPARISON OF NEW YORK CAIR BUDGETS AND 2018 EMISSIONS
[Tons]
e CAIR phase | | CAIR phase 2 2018
Type of emissions budget budget emissions 2
Oz0Nne 8aSON NOX 3 ... e 31,091 27,652 5,790
Annual NOx 45,617 38,014 9,706
51 TSP R UTRPROPIN 135,139 94,597 4,889

1 The CAIR budget amounts are from the EPA’s proposal to approve New York’s CAIR regulations into the SIP. 72 FR 55723 (Oct. 1, 2007);
see also 73 FR 4109 (Jan. 24, 2008) (finalizing approval).

2 The 2018 emissions totals are from the EPA’s Air Markets Program Database, https:/ampd.epa.gov.

3 The ozone season NOx budgets and emissions include both EGUs and non-EGUs meeting the applicability criteria for New York’s former

NOx Budget Trading Program.

EGUs in New York also remain
subject to FIPs, as modified by the
abbreviated SIPs approved in this direct
final action, requiring the sources to
particulate in annual NOx, annual SO,,
and ozone season NOx 31 federal trading
programs under CSAPR and the CSAPR
Update that limit emissions from such
sources in the State. EGUs also continue
to be subject to part 75 monitoring
requirements under the current CSAPR
trading program rules.

The EPA notes that New York’s CAIR
trading program for ozone season NOx
addressed not only the state’s transport
obligation under the 1997 ozone
NAAQS, but also New York’s ongoing
obligations under the NOx SIP Call.32
Under the NOx SIP Call the New York
SIP must (1) include enforceable control
measures for ozone season NOx mass
emissions from large EGUs and large
non-EGUs and (2) require those sources
to monitor and report ozone season NOx
emissions, which may be in accordance
with 40 CFR part 75. See 40 CFR
51.121(f)(2) and (i).

With respect to the NOx SIP Call
requirement that the SIP include
enforceable control measures to limit
ozone season NOx, New York is
currently subject to the federal CSAPR
trading program for ozone season NOx
that addresses these requirements as to
EGUs, but because New York’s non-
EGUs are not subject to that CSAPR
trading program, the state must meet
this requirement for non-EGUs through
other SIP provisions. New York’s SIP

31The D.C. Circuit ultimately remanded New
York’s CSAPR Phase 2 budget for ozone season
NOx, finding that the rulemaking record did not
support EPA’s determination of a transport
obligation under the 1997 ozone NAAQS for New
York. EME Homer City Generation, L.P., v. EPA, 795
F.3d 118, 129-30, (2015). In response, EPA
withdrew New York’s remanded budget in the
CSAPR Update rulemaking; concurrently, however,
EPA promogulated a new emission budget to
address the 2008 ozone NAAQS, which replaced
the invalidated CSAPR budget intended to address
the 1997 ozone NAAQS. 81 FR 74524. Thus, EGUs
in New York remain subject to a CSAPR trading
program for ozone-season NOx.

32 The NOx SIP Call addresses states’ transport
obligations under the 1979 ozone NAAQS.

has not included enforceable control
measures for these non-EGUs since
2015, when EPA began implementing
the CSAPR trading programs and
stopped administering the CAIR trading
programs. Thus, this gap in SIP coverage
was caused by EPA’s discontinuation of
the CAIR trading programs and predates
the SIP submittal at issue in this action.
Removing the state’s CAIR rules from
the SIP at this time will not exacerbate
or otherwise affect this pre-existing lack
of enforceable control measures in the
SIP, and as noted above, the removal
will have no impact on source
operations or emissions.

As to the requirement for sources to
monitor and report ozone season NOx
emissions under the NOx SIP Call,
removal of the state’s CAIR rules from
the state’s SIP does not eliminate the
state’s current requirements for EGUs
and non-EGUs to monitor and report
their ozone season NOx emissions, as
required under the NOx SIP Call. New
York’s SIP still includes the state’s NOx
Budget Trading Program rules, and
those rules continue to require, at 6
NYCRR Part 204, that EGUs and non-
EGUs monitor and report ozone season
NOx emissions under part 75 even
though EPA is no longer administering
the trading program provisions of the
state’s rules. Thus, removal of the state’s
CAIR rules for ozone season NOx
emissions from New York’s SIP will not
eliminate the provisions for monitoring
that are required by the NOx SIP Call
because the SIP will still include
equivalent ozone season NOx
monitoring provisions in the state’s NOx
Budget Trading Program rules.

Accordingly, EPA finds that it is
appropriate to approve the rescission of
New York’s CAIR rules from the SIP.

B. July 23, 2015 Submittal

The July 23, 2015 New York SIP
submittal included a revised version of
6 NYCRR Part 200 (Subpart 200.1),
which modified the definition of “Air
contamination source or emission
source’’ at Subdivision 200.1(f). The
regulation was adopted on April 18,

2013, the notice of adoption was filed
on April 19, 2013 and regulation
became effective on May 19, 2013. The
SIP submittal was deemed
administratively complete by operation
of law on January 23, 2016. The EPA is
taking direct final action to approve the
July 23, 2015 SIP submittal.

V. EPA’s Action on New York’s
Submittals

The EPA is taking direct final action
to approve the New York SIP revision
submitted on November 30, 2018
concerning allocations to New York
units of CSAPR NOx Ozone Season
Group 2 allowances for the control
periods in 2021 and beyond and of
CSAPR NOx Annual allowances and
CSAPR SO, Group 1 allowances for the
control periods in 2023 and beyond.
This rule approves into the New York
SIP amendments to 6 NYCRR Parts 243,
244 and 245 that incorporate CSAPR
requirements into the State rules and
allows the DEC to allocate CSAPR
allowances to regulated entities in New
York. The EPA is also taking direct final
action approving the attendant revisions
to 6 NYCRR Part 200 (Subpart 200.9) to
update the list of referenced materials
cited in the amended New York
regulations. The EPA is taking direct
final action to approve the New York
SIP revision submitted on July 23, 2015,
which included a revised version of 6
NYCRR Part 200 (Subpart 200.1) to
address updated definitions associated
with a repeal of 6 NYCRR Part 203,
“Indirect Sources of Air
Contamination”.

The EPA is also taking direct final
action to repeal from the SIP previous
versions of 6 NYCRR Part 243, 6 NYCRR
Part 244, and 6 NYCRR Part 245 which
implemented New York’s discontinued
CAIR trading program. The rules being
repealed from the SIP are 6 NYCRR Part
243, “CAIR NOx Ozone Season Trading
Program,”; 6 NYCRR Part 244, “CAIR
NOx Annual Trading Program,” ; and 6
NYCRR Part 245, “CAIR SO, Trading
Program.”
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Following the approval into the SIP of
the revisions to 6 NYCRR Parts 200, 243,
244, and 245, allocations of CSAPR NOx
Ozone Season Group 2 allowances,
CSAPR NOx Annual allowances, and
CSAPR SO, Group 1 allowances will be
made according to the provisions of
New York’s SIP instead of 40 CFR
97.411(a), 97.411(b)(1), 97.412(a),
97.611(a), 97.611(b)(1), 97.612(a), CFR
97.811(a), 97.811(b)(1), and 97.812(a).
The EPA’s action on this SIP revision
does not alter any provisions of the
federal CSAPR NOx Ozone Season
Group 2 Trading Program, the federal
CSAPR NOx Annual Trading Program,
and the federal CSAPR SO, Group 1
Trading Program as applied to New
York units other than the allowance
allocation provisions, and the FIPs
requiring the units to participate in the
programs (as modified by this SIP
revision) remain in place. The EPA’s is
approving Parts 200, 243, 244 and 245
because New York’s rules meet the
requirements of the CAA and EPA’s
regulations for an abbreviated SIP
revision and will replace EPA’s default
allocations of CSAPR emission
allowances with state-determined
allocations, as discussed in section IV.A
above.

VI. Incorporation By Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of revisions to 6 NYCRR
Parts 200, Subpart 200.1, entitled
“General Provisions, Definitions,”
adopted April 18, 2013; 6 NYCRR Part
200, Subpart 200.9, entitled “General
Provisions, Referenced Material,”
adopted on November 11, 2018; 6
NYCRR Part 243, entitled “CSAPR NOx
Ozone Season Group 2 Trading
Program,” adopted November 11, 2018;
6 NYCRR Part 244, entitled “CSAPR
NOx Annual Trading Program,” adopted
November 11, 2018; and NYCRR Part
245, entitled “CSAPR SO, Group 1
Trading Program,” adopted November
11, 2018. The EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov, and at the EPA
Region 2 Office. Copies of materials
incorporated may be inspected at the
Environmental Protection Agency,
Region 2, Air Programs Branch, 290
Broadway, New York, New York 10007.
Please contact the person identified in
the FOR FURTHER INFORMATION CONTACT
section of this preamble for more
information. Therefore, these materials
have been approved by the EPA for
inclusion in the SIP, have been

incorporated by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update of the SIP compilation.33

VII. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the CAA and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

3362 FR 27968 (May 22, 1997)

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 22, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection,
Administrative practice and procedure,
Air pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen Dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Authority: 42 U.S.C. 7401 et seq.
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Dated: May 2, 2019.
Peter D. Lopez,
Regional Administrator, Region 2.
Part 52 chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

Subpart HH—New York

PART 52- APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.

m 2.In §52.1670, paragraph (c) is

amended by revising the table entries

“Title 6, Part 200, Subpart 200.1", “Title
6, Part 200, Subpart 200.9”, ““Title 6,
Part 2437, “Title 6, Part 244", and “Title
6, Part 245" to read as follows:

§52.1670 Identification of plan.

* * * * *

(C) * x %

EPA-APPROVED NEW YORK STATE REGULATIONS AND LAWS

State citation Title/subject

State effective

date

EPA approval
date

Comments

Title 6, Part 200, Subpart  General Provisions, Defi-
200.1. nitions.

* * *

Title 6, Part 200, Subpart  General Provisions, Ref-
200.9. erenced Material.

* * *

Title 6, Part 243 ............... CSAPR NOx Ozone Sea-
son Group 2 Trading
Program.

Title 6, Part 244 ............... CSAPR NOx Annual
Trading Program.

Title 6, Part 245 ... .. CSAPR SO, Group 1

STV Trading Program.

05/19/2013

*

01/02/2019
01/02/2019

01/02/2019

01/02/2019

5/21/19

5/21/19

5/21/19

5/21/19

5/21/19

The word odor is removed from the Subpart 200.1(d)
definition of “air contaminant or air pollutant.”
Redesignation of non-attainment areas to attainment
areas (200.1(av)) does not relieve a source from
compliance with previously applicable require-
ments as per letter of Nov. 13, 1981 from H.
Hovey, NYSDEC. Changes in definitions are ac-
ceptable to EPA unless a previously approved def-
inition is necessary for implementation of an exist-
ing SIP regulation.
EPA is including the definition of “federally enforce-
able” with the understanding that (1) the definition
applies to provisions of a Title V permit that are
correctly identified as federally enforceable, and
(2) a source accepts operating limits and condi-
tions to lower its potential to emit to become a
minor source, not to “avoid” applicable require-
ments.
EPA is approving incorporation by reference of
those documents that are not already federally en-
forceable.
e EPA approval finalized at [insert Federal Register
citation]

* * *

e EPA is approving reference documents that are
not Federally enforceable.

e EPA approval finalized at [insert Federal Register
citation].

* * *

e EPA approval finalized at [insert Federal Register
citation]

o EPA approval finalized at [insert Federal Register
citation]

e EPA approval finalized at [insert Federal Register
citation]

* * * * *
[FR Doc. 2019-10479 Filed 5-20-19; 8:45 am|
BILLING CODE 6560-50—-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2018-0609; FRL—9993-90—
Region 4]

Air Plan Approval; Kentucky: Jefferson
County Process Operations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve changes to the Jefferson County
portion of the Kentucky State
Implementation Plan (SIP), submitted
by the Commonwealth of Kentucky,
through the Energy and Environment
Cabinet (Cabinet), by way of a letter
dated March 15, 2018. The SIP revision
was submitted by the Cabinet on behalf
of the Louisville Metro Air Pollution
Control District (District) and makes
minor ministerial amendments to
regulations regarding new and existing
process operations.

DATES: This rule will be effective June
20, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R04-0OAR-2018-0609. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division
(formerly the Air, Pesticides and Toxics
Management Division), U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Andres Febres, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and

Radiation Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street SW, Atlanta, Georgia
30303-8960. The telephone number is
(404) 562—-8966. Mr. Febres can also be
reached via electronic mail at febres-
martinez.andres@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

EPA is taking final action to approve
changes to the Jefferson County portion
of the Kentucky SIP that were provided
to EPA through a letter dated March 15,
2018.1 EPA is finalizing approval of the
portions of this SIP revision that make
changes to the District’s Regulation
6.09—Standards of Performance for
Existing Process Operations, and
Regulation 7.08—Standards of
Performance for New Process
Operations.? The March 15, 2018, SIP
revision makes minor and ministerial
changes that do not alter the meaning of
these regulations but rather are intended
to clarify the applicability of these
regulations, as well as reduce
redundancy in the particulate matter
(PM) and opacity standards. The SIP
revision updates the current SIP-
approved versions of Regulation 6.09
(version 6) and Regulation 7.08 (version
3) to version 7 and version 4,
respectively.

In a notice of proposed rulemaking
(NPRM) published on March 4, 2019 (84
FR 7313), EPA proposed to approve the
aforementioned changes to Regulations
6.09 and 7.08 in the Jefferson County
portion of the Kentucky SIP, which
address the control of emissions from
existing and new process operations,
respectively. The NPRM provides
additional details regarding EPA’s
action. Comments on the NPRM were
due on or before April 3, 2019. EPA
received no comments on the proposed
action, so EPA is now taking final action
to approve the above-referenced
revision.

II. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of Jefferson County’s
Regulation 6.09, Standards of
Performance for Existing Process

1EPA notes that the Agency received the SIP
revision on March 23, 2018.

2EPA also notes that the Agency received several
other revisions to the Jefferson County portion of
the Kentucky SIP submitted with the same March
15, 2018, cover letter. EPA will be considering
action on the remaining revisions in separate
actions.

Operations, version 7, and Regulation
7.08, Standards of Performance for New
Process Operations, version 4, both
State effective January 17, 2018. EPA
has made, and will continue to make,
these materials generally available
through www.regulations.gov and at the
EPA Region 4 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.3

II1. Final Action

EPA is taking final action to approve
changes to the Jefferson County portion
of the Kentucky SIP that were provided
to EPA through a letter dated March 15,
2018. Specifically, EPA is approving the
District’s Regulation 6.09, version 7, and
Regulation 7.08, version 4. The March
15, 2018, SIP revision makes minor and
ministerial changes and is intended to
clarify the applicability of these
regulations, as well as reduce
redundancy in the PM and opacity
standards. These rule adoptions do not
contravene Federal permitting
requirements or existing EPA policy,
nor will they impact the National
Ambient Air Quality Standards or
interfere with any other applicable
requirement of the Act.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely approves
state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,

3 See 62 FR 27968 (May 22, 1997).
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October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using

practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 22, 2019. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the

finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 6, 2019.
Mary S. Walker,
Acting Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart S—Kentucky

m 2.In §52.920, table 2 in paragraph (c)
is amended by revising the entries
“6.09” and “7.08” to read as follows:

§52.920 Identification of plan.
* * * * *
(C) * *x %

TABLE 2—EPA-APPROVED JEFFERSON COUNTY REGULATIONS FOR KENTUCKY

District

Reg Title/subject EPA approval date Federal Register notice eff(;e:ttéve Explanation
: : Reg G—Stan;ards of Performan;e for Existing Affe;ted Facilities : :
6.09 ............... St;ndards of Performar:ce for Exist- 5/21/*19 in the Federal Re*gister] ...... [insen;ederal Register cit;tion] ...... 1/1;/18
ing Process Operations.
Reg 7—Standards of Performance for New Affected Facilities
7.08 ..o St;ndards of Pen‘orma*nce for New 5/21/*19 in the Federal Re*gister] ...... [insen;ederal Register cit;tion] ...... 1/1;/18

Process Operations.

* *
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[FR Doc. 2019-10573 Filed 5-20-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2018-0064; FRL-9993-89-
Region 4]

Air Plan Approval; Georgia: Permit
Exemption for Fire Fighting Equipment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve two revisions to the Georgia
State Implementation Plan (SIP),
submitted by the State of Georgia,
through the Georgia Environmental
Protection Division (Georgia EPD), with
two letters dated November 13, 2017,
and July 31, 2018. Specifically, EPA is
approving changes that revise existing
exemptions for firefighting equipment.
EPA is approving these SIP revisions
because the Agency believes that they
are consistent with the Clean Air Act
(CAA or Act).

DATES: This rule will be effective June
20, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R04-OAR-2018-0064. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division
(formerly the Air, Pesticides and Toxics
Management Division), U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Andres Febres, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, Region 4, U.S.
Environmental Protection Agency, 61
Forsyth Street SW, Atlanta, Georgia
30303-8960. The telephone number is
(404) 562—-8966. Mr. Febres can also be
reached via electronic mail at febres-
martinez.andres@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Through a letter dated November 13,
2017, Georgia EPD submitted a SIP
revision for EPA’s approval that
included several miscellaneous rule
amendments.? Specifically, the
November 13, 2017, SIP revision
included changes to Georgia’s Air
Quality Control Rule 391-3-1—-.01—
‘“Definitions,” Rule 391-3-1-.02(4)—
“Ambient Air Standards,” Rule 391-3—
1-.02(7)—"Prevention of Significant
Deterioration of Air Quality,” Rule 391—
3-1-.03(6)—“Exemptions,” Rule 391-3—
1-.03(8)—"‘Permit Requirements,” and
Rule 391-3-1-.03(10)—"Title V
Operating Permits.”

Through an additional letter dated
July 31, 2018, Georgia EPD submitted
several SIP revisions that included some
miscellaneous rule amendments.2
Specifically, the July 31, 2018, SIP
revisions included changes to Georgia’s
Air Quality Control Rule 391-3-1-.01—
“Definitions,” Rule 391-3-1-.02(2)(c)—
“Incinerators,” Rule 391-3—-1—-.02(4)—
“Ambient Air Standards,” Rule 391-3—
1—-.02(12)—“Cross State Air Pollution
Rule NOx Annual Trading Program,”
Rule 391-3-1-.02(13)—“Cross State Air
Pollution Rule SO, Annual Trading
Program,” Rule 391-3-1-.02(14)—
“Cross State Air Pollution Rule NOx
Ozone Season Trading Program,” Rule
391-3-1-.03(6)— ‘Exemptions,” Rule
391-3-1-.03(11)—“Permit by Rule,”
Rule 391-3-1-.03(10)—“Title V
Operating Permits,” Rule 391-3-1-.11—
“Small Business Assistance
Administration,” and Rule 391-3—1—
.12—“Duties of the Small Business
Ombudsman Office.”

In a notice of proposed rulemaking
(NPRM) published on February 1, 2019,
(84 FR 1037), EPA proposed to approve
revisions to the Georgia’s Rule 391-3—1—
.03(6), which addresses exemptions for
firefighting equipment from minor new
source review (NSR) requirements. EPA
provided further analysis of these
revisions, as well as the Agency’s

1EPA notes that the Agency received this
submittal on November 29, 2017.

2EPA notes that the Agency received this
submittal on August 2, 2018.

rationale for approving the changes, in
its NPRM. Comments on the NPRM
were due on or before March 4, 2019.
EPA received no adverse comments on
the proposed action. EPA is now taking
final action to approve the above-
referenced revision.

II. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of Georgia EPD’s Rule 391—
3-1-.03(6)—“Exemptions,” which
became state effective July 23, 2018.
EPA has made, and will continue to
make, these materials generally
available through www.regulations.gov
and at the EPA Region 4 Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.3

II1. Final Action

EPA is approving Georgia EPD’s
November 13, 2017, and July 31, 2018,
SIP revisions. Specifically, EPA is
approving these SIP revisions that
modify Georgia’s Rule 391-3-1-.03(6).
The changes at Georgia Rule 391-3—-1—
.03(6)(b)(13) exempt fire pumps and
other equipment used by firefighters
and other emergency personnel to fight
fires from the Act’s preconstruction
review requirement. As discussed in
further detail in EPA’s February 1, 2019,
(84 FR 1037) NPRM, the Agency
believes that any air quality impacts
from these activities are de minimis and
will often lead to net emissions
reductions by mitigating or eliminating
the air quality impacts of uncontrolled
fires. EPA is approving these SIP
revisions because the Agency has
determined that they are consistent with
the CAA and will not interfere with
attainment or maintenance of any
NAAQS, reasonable further progress, or
any other applicable requirement.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

3 See 62 FR 27968 (May 22, 1997).
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Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely approves
state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this

EPA-APPROVED GEORGIA REGULATIONS

action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 22, 2019. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: May 6, 2019.
Mary S. Walker,
Acting Regional Administrator, Region 4.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.
Subpart L—Georgia

m 2.In §52.570, the table in paragraph
(c) is amended by revising the entry
“391-3—-1-.03(6)" to read as follows:

§52.570 Identification of plan.

* * * * *

(C)* L

State
State citation Title/subject effective EPA approval Explanation
date
date
Permits
391-3-1-.03(6) ..eevvrrrrerereennen. Exemptions ........ccccevviinneennen. 7/23/2018 5/21/2019, [insert Federal
Register citation].

* * * * *

[FR Doc. 2019-10563 Filed 5-20-19; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0352; Product
Identifier 2019-NE-09-AD]

RIN 2120-AA64

Airworthiness Directives; GE Honda
Aero Engines Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
GE Honda Aero Engines (GHAE) HF120
turbofan engines with a certain fuel
pump metering unit (FPMU) assembly.
This proposed AD was prompted by
damage found on the permanent
magnetic alternator (PMA) drive gear
within the FPMU assembly. This
proposed AD would require removal of
a certain FPMU assembly and its
replacement with a part eligible for
installation. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this proposed AD by July 5, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact GE Honda Aero
Engines, LLC, 9050 Centre Pointe Drive,
Suite 200, West Chester, OH 45069;
phone 513-552-7820; email: info@
honda-aero.com; internet:
www.gehonda.com. You may view this
service information at the FAA, Engine
and Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803.
For information on the availability of
this material at the FAA, call 781-238—
7759.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0352; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations
(phone: 800—647-5527) is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Michael Richardson-Bach, Aerospace
Engineer, ECO Branch, FAA, 1200
District Avenue, Burlington, MA 01803;
phone: 781-238-7747; fax: 781-238—
7199; email: michael.richardson-bach@
faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0352; Product
Identifier 2019-NE-09-AD” at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all

ESTIMATED COSTS

comments received by the closing date
and may amend this NPRM because of
those comments.

The FAA will post all comments
received, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Discussion

The FAA was notified of an incident
on a flight test engine that resulted in
the loss of over speed protection
warning. GHAE’s subsequent
investigation found damage on the PMA
drive gear teeth within the FPMU
assembly, which was likely due to
dynamic loads on the drive gear that
exceeded the material capability. This
condition, if not addressed, could result
in failure of one or more engines, loss
of thrust control, and loss of the
airplane.

Related Service Information

The FAA reviewed GHAE HF120
Service Bulletin (SB) 73-0016 R01,
dated November 8, 2018. The SB
describes procedures for replacement of
the FPMU assembly.

FAA’s Determination

The FAA is proposing this AD
because it evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Proposed AD Requirements

This proposed AD would require
removal of a certain FPMU assembly
and its replacement with a part eligible
for installation.

Costs of Compliance

The FAA estimates that this proposed
AD affects 161 engines installed on
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Replace the FPMU ......ccoooociiiiieeeee e 6.5 work-hours x $85 per hour = $552.50 ..... $50,000 $50,552.50 | $8,138,952.50
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to engines, propellers, and
associated appliances to the Manager,
Engine and Propeller Standards Branch,
Policy and Innovation Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

GE Honda Aero Engines: Docket No. FAA-
2019-0352; Product Identifier 2019-NE—
09-AD.

(a) Comments Due Date

The FAA must receive comments by July
5, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to all GE Honda Aero
Engines (GHAE) HF120 turbofan engines
with fuel pump metering unit (FPMU)

assembly, part number (P/N) 24100-Q0A—
F000, installed.

(d) Subject

Joint Aircraft System Component (JASG)
Code 7314, Engine Fuel Pump.

(e) Unsafe Condition

This AD was prompted by damage found
on the permanent magnetic alternator (PMA)
drive gear within the FPMU assembly. The
FAA is issuing this AD to prevent failure of
the FPMU assembly. The unsafe condition, if
not addressed, could result in failure of one
or more engines, loss of thrust control, and
loss of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 20 engine hours after the effective
date of this AD, or before accumulating 600
engine hours time since new, whichever
occurs later, remove the affected FPMU
assembly and replace it with a part eligible
for installation.

(h) Installation Prohibition

After the effective date of this AD, do not
install on any engine a FPMU assembly,
P/N 24100-Q0A—F000.

(i) Definition

For the purposes of this AD, a “part
eligible for installation” is:

(1) A FPMU assembly, P/N 24100-Q0A—
G000 or P/N 24100-Q0A-F100; or

(2) a FPMU assembly, P/N 24100-Q0A—-
F000, that is rebuilt and marked as P/N
24100-Q0A-G000 or P/N 24100—Q0A-F100.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCGs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (k)(1) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(k) Related Information

(1) For more information about this AD,
contact Michael Richardson-Bach, Aerospace
Engineer, ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone: 781—
238-7747; fax: 781-238-7199; email:
michael.richardson-bach@faa.gov.

(2) For service information identified in
this AD, contact GE Honda Aero Engines,
LLC, 9050 Centre Pointe Drive, Suite 200,
West Chester, OH 45069; phone 513-552—
7820; email: info@honda-aero.com; internet:
www.gehonda.com. You may view this
referenced service information at the FAA,
Engine and Propeller Standards Branch, 1200
District Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.

Issued in Burlington, Massachusetts, on
May 15, 2019.
Robert J. Ganley,

Manager, Engine & Propeller Standards
Branch, Aircraft Certification Service.

[FR Doc. 2019-10525 Filed 5-20-19; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG—120186-18]

RIN 1545-BP04

Investing in Qualified Opportunity
Funds

Correction

In proposed rule document 2019—
08075 beginning on page 18652 in the
issue of Wednesday, May 1, 2019 make
the following correction:

On pages 18652 through 18693 the
date at the top of the page should read
“Wednesday, May 1, 2019”.

[FR Doc. C1-2019-08075 Filed 5-20-19; 8:45 am]
BILLING CODE 1301-00-D
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0267]

RIN 1625-AA00

Safety Zone for Fireworks Display;
Patapsco River-Middle Branch,
Baltimore, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a temporary safety zone for
certain waters of the Middle Branch of
the Patapsco River. This action is
necessary to provide for the safety of life
on these navigable waters of the Middle
Branch of the Patapsco River at
Baltimore, MD on July 4, 2019, during

a fireworks display to commemorate the
July 4th holiday. This proposed
rulemaking would prohibit persons and
vessels from being in the safety zone
unless authorized by the Captain of the
Port Maryland-National Capital Region
or a designated representative. We
invite your comments on this proposed
rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before June 20, 2019.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0267 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Mr. Ron
Houck, Sector Maryland-National
Capital Region Waterways Management
Division, U.S. Coast Guard; telephone
410-576—2674, email Ronald.L.Houck@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

The Fusion Group of Baltimore, MD,
notified the Coast Guard that it will be
conducting a fireworks display from
9:30 to 9:48 p.m. on July 4, 2019, to
commemorate the July 4th Holiday. The
fireworks are to be launched from a
barge in the Middle Branch of the
Patapsco River approximately 400 yards
west of the Hanover Street (SR—2)
Bridge in Baltimore, MD. There is no
alternate date scheduled for this
fireworks display in the event of
inclement weather. Hazards from the
firework display include accidental
discharge of fireworks, dangerous
projectiles, and falling hot embers or
other debris. The COTP Maryland-
National Capital Region has determined
that potential hazards associated with
the fireworks to be used in this display
would be a safety concern for anyone
within an 800-foot radius of the barge.

The purpose of this rulemaking is to
ensure the safety of vessels and the
navigable waters within an 800-foot
radius of the fireworks barge before,
during, and after the scheduled event.
The Coast Guard is proposing this
rulemaking under authority in 46 U.S.C.
70034 (previously 33 U.S.C. 1231).

III. Discussion of Proposed Rule

The COTP is proposing to establish a
safety zone from 8:30 p.m. to 11 p.m. on
July 4, 2019. The safety zone would
cover all navigable waters within 800
feet of a barge in the Middle Branch of
the Patapsco River in approximate
position latitude 39°15’31.67” N,
longitude 076°37713.95” W, located at
Baltimore, MD. The duration of the
safety zone is intended to ensure the
safety of vessels and these navigable
waters before, during, and after the
scheduled 9:30 to 9:48 p.m. fireworks
display. No vessel or person would be
permitted to enter the safety zone
without obtaining permission from the
COTP or a designated representative.
The regulatory text we are proposing
appears at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory

approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on size, duration, and time-of-
day of the safety zone. Vessel traffic
would be able to safely transit around
this safety zone which would impact a
small designated area of the Middle
Branch of the Patapsco River for less
than 3 hours during the evening when
vessel traffic is normally low. Moreover,
the Coast Guard will issue a Broadcast
Notice to Mariners via VHF-FM marine
channel 16 about the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
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not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have made a

preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This proposed rule
involves a safety zone lasting less than
three hours that would prohibit entry
within 800 feet of a fireworks barge.
Normally such actions are categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 01. A preliminary Record
of Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to https://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit https://
www.regulations.gov/privacyNotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at https://www.regulations.gov
and can be viewed by following that

website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T05-0267 to read as
follows:

§165.T05-0267 Safety Zone for Fireworks
Display; Patapsco River-Middle Branch,
Baltimore, MD.

(a) Location. The following area is a
safety zone: All navigable waters of the
Middle Branch of the Patapsco River,
within 800 feet of a fireworks barge in
the in approximate position latitude
39°15731.67” N, longitude 076°3713.95”
W, located at Baltimore, MD. All
coordinates refer to datum NAD 1983.

(b) Definitions. As used in this
section:

(1) Captain of the Port (COTP) means
the Commander, U.S. Coast Guard
Sector Maryland-National Capital
Region.

(2) Designated representative means
any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Maryland-National Capital Region to
assist in enforcing the safety zone
described in paragraph (a) of this
section.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.
All vessels underway within this safety
zone at the time it is activated are to
depart the zone.

(2) To seek permission to enter,
contact the COTP or the COTP’s
designated representative by telephone
at 410-576—2693 or on Marine Band
Radio VHF-FM channel 16 (156.8
MHz). The Coast Guard vessels
enforcing this section can be contacted
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on Marine Band Radio VHF-FM
channel 16 (156.8 MHz).

(3) Those in the safety zone must
comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative.

(d) Enforcement officials. The U.S.
Coast Guard may be assisted in the
patrol and enforcement of the safety
zone by Federal, State, and local
agencies.

(e) Enforcement period. This section
will be enforced from 8:30 p.m. to 11
p.m. on July 4, 2019.

Dated: May 15, 2019.
Joseph B. Loring,

Captain, U.S. Coast Guard Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2019-10526 Filed 5-20-19; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AQ54

Veterans Healing Veterans Medical
Access and Scholarship Program

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
regulations that govern scholarships to
certain health care providers. This
rulemaking would implement the
mandates of the VA MISSION Act of
2018 by establishing a pilot program to
provide funding for the medical
education of eligible veterans who are
enrolled in covered medical schools.
DATES: Comments must be received on
or before July 22, 2019.

ADDRESSES: Written comments may be
submitted through www.Regulations
.gov; by mail or hand-delivery to:
Director, Office of Regulation Policy and
Management (OOREG), Department of
Veterans Affairs, 810 Vermont Ave. NW,
Room 1064, Washington, DC 20420; or
by fax to (202) 273-9026. (This is not a
toll-free telephone number.) Comments
should indicate that they are submitted
in response to “RIN 2900-AQ54—
Veterans Healing Veterans Medical
Access and Scholarship Program.”
Copies of comments received will be
available for public inspection in the
Office of Regulation Policy and
Management, Room 1064, between the
hours of 8 a.m. and 4:30 p.m., Monday
through Friday (except holidays). Please
call (202) 461-4902 for an appointment.
(This is not a toll-free telephone
number.) In addition, during the

comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Marjorie A. Bowman, MD, Chief
Academic Affiliations Officer, Office of
Academic Affiliations (10X1), U.S.
Department of Veterans Affairs, 810
Vermont Avenue NW, Washington, DC
20420, Marjorie.Bowman@va.gov, (202)
461-9490. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: On June 6,
2018, section 304 of Public Law 115—
182, the John S. McCain III, Daniel K.
Akaka, and Samuel R. Johnson VA
Maintaining Internal Systems and
Strengthening Integrated Outside
Networks Act of 2018, or the VA
MISSION Act of 2018, established a
pilot program that would provide
funding for medical education to 18
eligible veterans who enroll in covered
medical schools. This is known as the
Veterans Healing Veterans Medical
Access and Scholarship Program
(VHVMASP). For the VHVMASP, the
VA MISSION Act of 2018 sets forth the
eligibility criteria; the amount and types
of available funding; established terms
of an agreement to be entered into by
the participant; as well as, the
consequences for a breach in such
agreement. This proposed rule would
establish the regulations needed to carry
out the VHVMASP. Immediately
following title 38 of the Code of Federal
Regulations (CFR) 17.612, we would
add a new undesignated center heading
titled ““Veterans Healing Veterans
Medical Access and Scholarship
Program” and add new §§17.613
through 17.618 as discussed in further
detail below.

Section 17.613 Purpose

Proposed § 17.613 would establish the
purpose for §§17.613 through 17.618.
We would state that the purpose for
§§17.613 through 17.618 is to establish
the requirements for the Veterans
Healing Veterans Medical Access and
Scholarship Program (VHVMASP). The
VHVMASP will provide funding for the
medical education of two eligible
veterans from each covered medical
school. This would be consistent with
this requirement in section 304 of the
VA MISSION Act of 2018.

Section 17.614 Definitions

Proposed § 17.614 would establish the
definitions for proposed §§17.613
through 17.618. We would define
‘““acceptable level of academic standing”
as maintaining a cumulative grade point
average at or above passing, as

determined by the medical school;
completing all required courses with a
passing grade; successfully completing
the required course of study for
graduation within four academic years;
successfully passing the required United
States Medical Licensing Examinations
steps 1 and 2, within the timeframe for
graduation from medical school; and
having no final determinations of
unprofessional conduct or behavior.

We would define “covered medical
school” to mean any of the following
nine schools: Texas A&M College of
Medicine, Quillen College of Medicine
at East Tennessee State University,
Boonshoft School of Medicine at Wright
State University, Joan C. Edwards
School of Medicine at Marshall
University, University of South Carolina
School of Medicine, Charles R. Drew
University of Medicine and Science,
Howard University College of Medicine,
Meharry Medical College, and
Morehouse School of Medicine.
Consistent with section 304 of the VA
MISSION Act of 2018, these institutions
would be the only qualifying medical
schools that may submit participants for
the VHVMASP.

We would define “VA” to mean the
Department of Veterans Affairs. We
would also define “VHVMASP” to
mean the Veterans Healing Veterans
Medical Access and Scholarship
Program authorized by section 304 of
the VA MISSION Act of 2018.

Section 17.615 Eligibility

Proposed §17.615 would restate the
eligibility criteria of section 304 of the
VA MISSION Act of 2018 that a veteran
must meet in order to qualify for the
VHVMASP. We would state that an
eligible veteran is one who: Has been
discharged or released under conditions
other than dishonorable from the Armed
Forces for a period of not more than 10
years before the date of application for
admission to a covered medical school;
would not be concurrently receiving
educational assistance under Chapter
30, 31, 32, 33, 34, or 35 of title 38
United States Code or chapter 1606 or
1607 of title 10 United States Code at
the time the veteran would be receiving
VHVMASP funding; applies for
admission to a covered medical school
for the entering class of 2020; indicates
on the application to the covered
medical school that they would like to
be considered for the VHVMASP; meets
the minimum admissions criteria for the
covered medical school to which the
eligible veteran applies; and agrees to
the terms stated in proposed §17.617.
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Section 17.616 Award Procedures

Proposed § 17.616 would state how
VA would distribute the VHVMASP
funds as well as the amount VA would
pay to participants while enrolled in the
covered school. This would be
consistent with the distribution and
amount of funds stipulated in section
304 of the VA MISSION Act of 2018.
Proposed paragraph § 17.616(a)(1)
would state that each covered medical
school that opts to participate in the
VHVMASP would reserve two seats in
the entering class of 2020 for eligible
veterans who would receive funds for
the VHVMASP. VA would award funds
to two eligible veterans with the highest
admissions ranking among veteran
applicants for such entering class for
each covered medical school. The VA
MISSION Act of 2018 provided for the
eventuality that an eligible veteran
would not apply for admissions at a
covered medical school. As such,
proposed § 17.616(a)(2) would state
such eventuality that if two or more
eligible veterans do not apply for
admission at a covered medical school
for the entering class of 2020, VA will
distribute the available funding to
eligible veterans who applied, and are
accepted for admission at other covered
medical schools.

Proposed § 17.616(b) would state the
funds that an eligible veteran would
receive while participating in the
VHVMASP would be equal to the actual
cost of the following: Tuition at the
covered medical school for which the
veteran enrolls for a period of not more
than 4 years; Books, fees, and technical
equipment; Fees associated with the
National Residency Match Program;
Two away rotations performed during
the fourth year of school at a VA
medical facility; and a monthly stipend
for the four-year period during which
the eligible veteran is enrolled in a
covered medical school in an amount to
be determined by VA.

Section 17.617 Agreement and
Obligated Service

As a condition of accepting funds
from the VHVMASP, eligible veterans
must agree to certain terms in order to
continue to receive funds. Section 304
of the VA MISSION Act of 2018
establishes these terms of the agreement
and proposed § 17.617(a) would list
these terms of agreement between VA
and the eligible veteran. The terms of
the agreement are: “Maintain
enrollment, attendance, and acceptable
level of academic standing as defined by
the covered medical school; Complete
post-graduate training leading to
eligibility for board certification in a

physician specialty applicable to VA;
after completion of medical school and
post-graduate training, obtain and
maintain a license to practice medicine
in a State. Eligible veterans must ensure
that State licenses are obtained in a
minimal amount of time following
completion of residency, or fellowship,
if the veteran is enrolled in a fellowship
program approved by Veterans Affairs.
If a participant fails to obtain his or her
degree or fails to become licensed in a
State no later than 90 days after
completion of residency, or fellowship,
if applicable, the participant is
considered to be in breach of the
acceptance agreement. The participant
must serve as a full-time clinical
practice employee in VA for a period of
four years.

In order to make clear to potential
participants when the period of
obligated service will commence, we
would state in proposed § 17.617(b) that
the obligated service will begin on the
date on which the eligible veteran
begins full-time permanent employment
with VA as a clinical practice employee.
VA will appoint the participant to such
position as soon as possible, but no later
than 90 days after the date that the
participant completes his residency, or
fellowship, if applicable, or the date the
participant becomes licensed in a State,
whichever is later. We would also add
that VA reserves the right to make final
decisions on the location and position
of the obligated service. This would
allow VA to assign the participants to
locations where there is a shortage in
the participant’s health care specialty.
These two clarifications are in
alignment with other VA scholarship
programs.

17.618 Failure To Comply With Terms
and Conditions of Agreement

As previously stated in this
rulemaking, section 304 of the VA
MISSION Act of 2018 established that
the eligible veteran must agree to certain
terms to receive funding for the
VHVMASP. However, if the eligible
veteran breaches this agreement, the
United States government is entitled to
recover damages “in an amount equal to
the total amount of VHVMASP funding
received by the eligible veteran.” We
would state these consequences of the
breach of the terms of the agreement in
proposed §17.618(a). In alignment with
other VA scholarship programs, we
would also state in proposed paragraph
§17.618(b) that the “eligible veteran
will pay the amount of damages that the
United States is entitled to recover
under this section in full to the United
States no later than 1 year after the date
of the breach of the agreement.”

Effect of Rulemaking

The Code of Federal Regulations, as
proposed to be revised by this proposed
rulemaking, would represent the
exclusive legal authority on this subject.
No contrary rules or procedures would
be authorized. All VA guidance would
be read to conform with this proposed
rulemaking if possible or, if not
possible, such guidance would be
superseded by this rulemaking.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that VA
consider the impact of paperwork and
other information collection burdens
imposed on the public. According to the
1995 amendments to the Paperwork
Reduction Act (5 CFR 1320.8(b)(2)(vi)),
an agency may not collect or sponsor
the collection of information, nor may it
impose an information collection
requirement unless it displays a
currently valid Office of Management
and Budget (OMB) control number. This
proposed rule includes provisions
constituting new collections of
information under the Paperwork
Reduction Act of 1995 that require
approval by the OMB. Accordingly,
under 44 U.S.C. 3507(d), VA has
submitted a copy of this rulemaking
action to OMB for review.

OMB assigns control numbers to
collections of information it approves.
VA may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number. Proposed 38 CFR 17.617
contains a collection of information
under the Paperwork Reduction Act of
1995. If OMB does not approve the
collection of information as requested,
VA will immediately remove the
provision containing a collection of
information or take such other action as
is directed by OMB.

Comments on the collection of
information contained in this proposed
rule should be submitted to the Office
of Management and Budget, Attention:
Desk Officer for the Department of
Veterans Affairs, Office of Information
and Regulatory Affairs, Washington, DC
20503, with copies sent by mail or hand
delivery to the Director, Office of
Regulation and Policy Management
(00REG), Department of Veterans
Affairs, 810 Vermont Avenue NW,
Room 1064, Washington, DC 20420; fax
to (202) 273-9026; or through
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900-AQ54—
Veterans Healing Veterans Medical
Access and Scholarship Program.”
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OMB is required to make a decision
concerning the collections of
information contained in this proposed
final rule between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
to OMB is best assured of having its full
effect if the comment is received within
30 days of publication. This does not
affect the 60-day deadline for the public
to comment on the proposed rule.

VA considers comments by the public
on proposed collections of information
in—

¢ Evaluating whether the proposed
collections of information are necessary
for the proper performance of the
functions of VA, including whether the
information will have practical utility;

¢ Evaluating the accuracy of VA’s
estimate of the burden of the proposed
collections of information, including the
validity of the methodology and
assumptions used;

¢ Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

¢ Minimizing the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

The collections of information
contained in 38 CFR 17.617 are
described immediately following this
paragraph. For the new proposed
collection of information below, VA
used general wage data from the Bureau
of Labor Statistics (BLS) to estimate the
respondents’ costs associated with
completing the information collection.
According to the latest available BLS
data, the mean hourly wage of full-time
wage and salary workers was $24.34
based on the BLS wage code—*‘00-0000
All Occupations.” This information was
taken from the following website:
https://www.bls.gov/oes/current/oes
nat.htm (May 2017).

Title: Veterans Healing Veterans
Medical Access and Scholarship
Program.

OMB Control No.: 2900—xxxx (new).

CFR Provision: 38 CFR 17.617.

Summary of collection of information:
The VHVMASP provides funding for the
medical education of eligible veterans
who enroll in a covered medical school.
As part of the VHVMASP, the eligible
veteran agrees to a period of obligated
service with VA for a period of no less
than 48 months. The information
collected under this section would
require eligible veterans to sign and
submit an agreement between VA and

the eligible veteran who accepts funding
for the VHVMASP.

Description of the need for
information and proposed use of
information: The collection of
information is necessary to establish an
agreement between VA and the eligible
veteran, which would hold the eligible
veteran accountable for upholding the
terms and conditions of the agreement
and alert the eligible veteran of the
consequences of a breach in the
agreement.

Description of likely respondents:
Eligible veterans who are accepted for
participation in the VHVMASP.

Estimated number of respondents per
month/year: 18 per year.

Estimated frequency of responses per
month/year: 1 per year.

Estimated average burden per
response: 5 hours per response.

Estimated total annual reporting and
recordkeeping burden: 90 hours per
year.

Estimated cost to respondents per
year: VA estimates the total cost to all
respondents to be $2190.60 per year (90
burden hours x $24.34/hour). Legally,
respondents may not pay a person or
business for assistance in completing
the information collection. Therefore,
there are no expected overhead costs for
completing the information collection.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking would be exempt from
the initial and final regulatory flexibility
analysis requirements of 5 U.S.C. 603
and 604.

Executive Orders 12866, 13563 and
13771

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “significant
regulatory action,” which requires

review by the Office of Management and
Budget (OMB), as “any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

VA has examined the economic,
interagency, budgetary, legal, and policy
implications of this regulatory action
and determined that the action is not a
significant regulatory action under
Executive Order 12866. VA’s impact
analysis can be found as a supporting
document at http://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its impact analysis are
available on VA’s website at http://
www.va.gov/orpm by following the link
for VA Regulations Published from FY
2004 through FYTD.

This proposed rule is not expected to
be an E.O. 13771 regulatory action
because this proposed rule is not
significant under E.O. 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Catalog of Federal Domestic Assistance

There are no Catalog of Federal
Domestic Assistance numbers and titles
for this rule.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—veterans, Health care,
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Health facilities, Health professions,
Health records, Homeless, Medical and
dental schools, Medical devices,
Medical research, Mental health
programs, Nursing homes, Philippines,
Reporting and recordkeeping
requirements, Scholarships and
fellowships, Travel and transportation
expenses, Veterans.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Robert L. Wilkie, Secretary, Department
of Veterans Affairs, approved this
document on April 8, 2019, for
publication.

Dated: May 14, 2019.
Consuela Benjamin,
Regulations Development Coordinator, Office
of Regulation Policy & Management, Office
of the Secretary, Department of Veterans
Affairs.

For the reasons set forth in the
preamble, we propose to amend 38 CFR
part 17 as follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

* * * * *

Sections 17.613 through 17.618 are also
issued under Public Law 115-182, sec. 304.

* * * * *

m 2. Add an undesignated center
heading immediately following § 17.612
and new §§17.613 through 17.618 to
read as follows.

Veterans Healing Veterans Medical Access
and Scholarship Program

17.613
17.614
17.615
17.616

Purpose.

Definitions.

Eligibility.

Award procedures.

17.617 Agreement.

17.618 Failure to comply with terms and
conditions of agreement.

Veterans Healing Veterans Medical
Access and Scholarship Program

§17.613 Purpose.

The purpose of §§ 17.613 through
17.618 is to establish the requirement
for the Veterans Healing Veterans
Medical Access and Scholarship
Program (VHVMASP). The VHVMASP
will provide funding for the medical
education of two eligible veterans from
each covered medical school.

§17.614 Definitions.

The following definitions apply to
§§17.613 through 17.618.

Acceptable level of academic standing
means maintaining a cumulative grade
point average at or above passing, as
determined by the medical school;
completing all required courses with a
passing grade; successfully completing
the required course of study for
graduation within four academic years;
successfully passing the required United
States Medical Licensing Examinations
steps 1 and 2, within the timeframe for
graduation from medical school; and
having no final determinations of
unprofessional conduct or behavior.

Covered medical school means any of
the following:

(1) Texas A&M College of Medicine.

(2) Quillen College of Medicine at
East Tennessee State University.

(3) Boonshoft School of Medicine at
Wright State University.

(4) Joan C. Edwards School of
Medicine at Marshall University.

(5) University of South Carolina
School of Medicine.

(6) Charles R. Drew University of
Medicine and Science.

(7) Howard University College of
Medicine.

(8) Meharry Medical College.

(9) Morehouse School of Medicine.

VA means the Department of Veterans
Affairs.

VHVMASP means the Veterans
Healing Veterans Medical Access and
Scholarship Program authorized by
section 304 of the VA MISSION Act of
2018.

§17.615 Eligibility.

A veteran is considered eligible to
receive funding for the VHVMASP if
such veteran meets the following
criteria.

(a) Has been discharged or released,
under conditions other than
dishonorable, from the Armed Forces
for not more than 10 years before the
date of application for admission to a
covered medical school;

(b) Is not concurrently receiving
educational assistance under chapter 30,
31, 32, 33, 34, or 35 of title 38 United
States Code or chapter 1606 or 1607 of
title 10 United States Code at the time
the veteran would be receiving
VHVMASP funding;

(c) Applies for admission to a covered
medical school for the entering class of
2020;

(d) Indicates on the application to the
covered medical school that they would
like to be considered for the VHVMASP;

(e) Meets the minimum admissions
criteria for the covered medical school
to which the eligible veteran applies;
and

(f) Agrees to the terms stated in
§17.617.

§17.616 Award procedures.

(a) Distribution of funds. (1) Each
covered medical school that opts to
participate in the VHVMASP will
reserve two seats in the entering class of
2020 for eligible veterans who receive
funds for the VHVMASP. Funding will
be awarded to two eligible veterans with
the highest admissions ranking among
veteran applicants for such entering
class for each covered medical school.

(2) If two or more eligible veterans do
not apply for admission at a covered
medical school for the entering class of
2020, VA will distribute the available
funding to eligible veterans who
applied, and are accepted, for admission
at other covered medical schools.

(b) Amount of funds. An eligible
veteran will receive funding from the
VHVMASP equal to the actual cost of
the following:

(1) Tuition at the covered medical
school for which the veteran enrolls for
a period of not more than 4 years;

(2) Books, fees, and technical
equipment;

(3) Fees associated with the National
Residency Match Program;

(4) Two away rotations, performed
during the fourth year of school, at a VA
medical facility; and

(5) A monthly stipend for the four-
year period during which the eligible
veteran is enrolled in a covered medical
school in an amount to be determined
by VA.

§17.617 Agreement and obligated service.

(a) Agreement. Each eligible veteran
who accepts funds from the VHVMASP
will enter into an agreement with VA
where the eligible veteran agrees to the
following:

(1) Maintain enrollment, attendance,
and acceptable level of academic
standing as defined by the covered
medical school;

(2) Complete post-graduate training
leading to eligibility for board
certification in a physician specialty
applicable to VA;

(3) After completion of medical
school and post-graduate training,
obtain and maintain a license to practice
medicine in a State. Eligible Veterans
must ensure that State licenses are
obtained in a minimal amount of time
following completion of residency, or
fellowship, if the Veteran is enrolled in
a fellowship program approved by
Veterans Affairs. If a participant fails to
obtain his or her degree, or fails to
become licensed in a State no later than
90 days after completion of residency,
or fellowship, if applicable, the
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participant is considered to be in breach
of the acceptance agreement; and

(4) Serve as a full-time clinical
practice employee in VA for a period of
four years.

(b) Obligated service. (1) General. An
eligible veteran’s obligated service will
begin on the date on which the eligible
veteran begins full-time permanent
employment with VA as a clinical
practice employee. VA will appoint the
participant to such position as soon as
possible, but no later than 90 days after
the date that the participant completes
residency, or fellowship, if applicable,
or the date the participant becomes
licensed in a State, whichever is later.

(2) Location and position of obligated
service. VA reserves the right to make
final decisions on the location and
position of the obligated service.

(The Office of Management and Budget
has approved the information collection
requirements in this section under
control number XXXX-XXXX.)

§17.618 Failure to comply with terms and
conditions of agreement.

(a) Participant fails to satisfy terms of
agreement. If an eligible veteran who
accepts funding for the VHVMASP
breaches the terms of the agreement
stated in § 17.617, the United States is
entitled to recover damages in an
amount equal to the total amount of
VHVMASP funding received by the
eligible veteran.

(b) Repayment period. The eligible
veteran will pay the amount of damages
that the United States is entitled to
recover under this section in full to the
United States no later than 1 year after
the date of the breach of the agreement.
[FR Doc. 2019-10251 Filed 5-20-19; 8:45 am]
BILLING CODE 8320-01-P

POSTAL REGULATORY COMMISSION
39 CFR Part 3050
[Docket No. RM2019-4; Order No. 5095]

Periodic Reporting

AGENCY: Postal Regulatory Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission is initiating
a rulemaking proceeding to consider
changes to analytical principles relating
to periodic reports on Periodicals
Outside County Carrier Route Basic
Flats. This document informs the public
of the filing, invites public comment,
and takes other administrative steps.

DATES: Comments are due: June 14,
2019.

ADDRESSES: Submit comments
electronically via the Commission’s
Filing Online system at http://
www.prc.gov. Those who cannot submit
comments electronically should contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section by
telephone for advice on filing
alternatives.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction

II. Proposal

III. Notice and Comment
IV. Ordering Paragraphs

I. Introduction

Pursuant to § 3050.11, the
Commission initiates a rulemaking
proceeding to consider changes to
analytical principles related to periodic
reports. In particular, the Commission
intends to establish the methodology for
which delivery costs estimate should be
used to calculate the passthroughs for
Periodicals Outside County Carrier
Route Basic Flats (Carrier Route Basic).

II. Proposal

Background. On April 22, 2019,
MPA—The Association of Magazine
Media (MPA) filed a motion requesting
that the Commission amend specific
portions of the FY 2018 Annual
Compliance Determination Report
(ACD).1 In particular, MPA stated that
the passthrough for Carrier Route Basic
was incorrectly calculated, which
resulted in errors on pages 19 and 20 of
the FY2018 ACD. Id. MPA presented
calculations that use alternative unit
delivery costs, which result in a higher
cost avoidance for Carrier Route Basic
and a lower passthrough. Id. at 3. In its
response, the Postal Service stated that
it did not disagree with MPA’s
methodology.2 The Postal Service
explained that the delivery costs
between Carrier Route Basic and
Machinable Non-Auto Flats should
translate into a non-zero delivery cost
avoidance for Carrier Route Basic. Id.

Although there was no disagreement
between MPA and the Postal Service on
the methodology, the Commission

1 Docket No. ACR2018, Motion of MPA—The
Association of Magazine Media for Correction of FY
2018 Annual Compliance Determination Report,
April 22, 2019 (MPA Motion). See also Annual
Compliance Determination Report, Fiscal Year
2018, April 12, 2019 (FY 2018 ACD).

2Docket No. ACR2018, Response of the United
States Postal Service to MPA Motion Seeking
Amendment of the FY 2018 Annual Compliance
Determination, April 29, 2019, at 2 (Postal Service
Response).

found that the Postal Service had
previously used a different methodology
in prior fiscal years.? The Commission
also found there was no rulemaking to
establish the unit cost avoidance
calculation, and the Postal Service had
not explicitly stated why the unit cost
estimate it used was the appropriate
methodology. Since the calculations
using either methodology would not
materially change the Commission’s
findings in the FY 2018 ACD, the
Commission denied MPA’s motion for
correction. Order No. 5094 at 5.
However, the Commission stated that it
would initiate a rulemaking to establish
the appropriate methodology for use in
future dockets. Id. at 4-5.

Proposal. The passthrough
calculations for Carrier Route Basic are
based on cost avoidances for mail
processing and delivery. The Postal
Service uses USPS Marketing Mail
proxies for Periodicals delivery costs.
Library Reference USPS-FY18-19
contains the FY 2018 unit delivery cost
workbooks, including a workbook with
delivery costs for flat-shaped mail
disaggregated for whether the pieces are
delivered in Flats Sequencing System
(FSS) zones.4 The
“FSSDeliveryModel18,” Table 2,
contains three estimates for both USPS
Marketing Mail Flats and Carrier Route
Flats costs, which are: (1) Delivery costs
for pieces destinating in FSS zones, (2)
delivery costs for pieces destinating in
non-FSS zones, and (3) delivery costs
for all pieces.

The Postal Service and the
Commission have historically used
delivery costs for pieces destinating in
non-FSS zones to calculate the cost
avoidance and passthrough for Carrier
Route Basic. MPA used the delivery
costs for all pieces for the unit cost
estimate. MPA Motion at 3. The Postal
Services did not disagree with this
approach. Postal Service Response at 2.

To improve the accuracy of the
avoidable cost estimates, the
Commission proposes to use the
delivery costs for all pieces as the unit
cost estimate used to calculate the cost
avoidance and passthrough for Carrier
Route Basic.

Rationale and impact. In the FY 2015
ACR and FY 2015 ACD, when the
proxies were first introduced, it was
more appropriate to use the pieces
destinating in non-FSS zones as proxies
because separate prices for FSS Flats
were also offered. Only pieces

3 See Docket No. ACR2018, Order Denying
Motion for Correction, May 15, 2019, at 3 (Order
No. 5094).

4Docket No. ACR2018, Library Reference USPS—
FY18-19, December 28, 2018, Excel file
“FSSDeliveryModel18.xlsx.”
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destinating to non-FSS zones would be
prepared and processed as Carrier Route
or 5-Digit. FSS Flats passthroughs were
calculated using pieces destinating in
FSS zones.5 In Docket No. R2017-1, the
Postal Service removed FSS Flats.®
Since separate FSS Flats prices are no
longer available, Carrier Route and 5-
Digit pieces are being prepared and
processed for all zones. With this
pricing and operational change, it
would be more accurate to use USPS
Marketing Mail Flats and Carrier Route
Flats for all pieces as the proxies for
calculating Periodicals passthroughs.”
MPA and the Postal Service both
supported this methodology in Docket
No. ACR2018.

II1. Notice and Comment

The Commission initiates Docket No.
RM2019-4 to establish the methodology
for which delivery costs estimate should
be used to calculate the passthroughs for
Periodicals Outside County Carrier
Route Basic Flats. Interested persons
may submit comments on the Proposal
no later than June 14, 2019. Pursuant to
39 U.S.C. 505, Samuel M. Poole is
designated as an officer of the
Commission (Public Representative) to
represent the interests of the general
public in this proceeding.

IV. Ordering Paragraphs

It is ordered:

1. The Commission establishes Docket
No. RM2019—4 to establish the
methodology for which delivery costs
estimate should be used to calculate the
passthroughs for Periodicals Outside
County Carrier Route Basic Flats.

2. Comments by interested persons in
this proceeding are due no later than
June 14, 2019.

3. Pursuant to 39 U.S.C. 505, the
Commission appoints Samuel M. Poole
to serve as an officer of the Commission
(Public Representative) to represent the
interests of the general public in this
docket.

4. The Secretary shall arrange for
publication of this Order in the Federal
Register.

By the Commission.
Stacy L. Ruble,
Secretary.
[FR Doc. 2019-10507 Filed 5-20-19; 8:45 am]
BILLING CODE 7710-FW-P

5 See, e.g., Docket No. ACR2015, Library
Reference USPS-FY15-3, December 29, 2015, Excel
file “FY15 3 Worksharing Discount Tables.xlsx,”
tab “Periodicals Outside County,” cell “F9.”

6 Docket No. R2017—-1, United States Postal
Service Notice of Market Dominant Price
Adjustment, October 12, 2016.

7 See accompanying Excel file “2018 Periodicals
Workshare_ RM.xIsx,” tab “Periodicals Outside
County.”

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R02-OAR-2019-0157, FRL—-9993-68—
Region 2]

Approval of Air Quality Implementation
Plans; New York; Cross-State Air
Pollution Rule; NOx Ozone Season
Group 2, NOx Annual and SO, Group

1 Trading Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the New York State
Implementation Plan (SIP) addressing
requirements of the Cross-State Air
Pollution Rule (CSAPR). Under the
CSAPR, large electricity generating units
in New York are subject to Federal
Implementation Plans (FIPs) requiring
the units to participate in CSAPR
federal trading programs for ozone
season emissions of nitrogen oxides
(NOx), annual emissions of NOx, and
annual emissions of sulfur dioxide
(SO»). This action proposes to approve
into New York’s SIP the State’s
regulations that replace the default
allowance allocation provisions of the
CSAPR federal trading programs for
ozone season NOx, annual NOx, and
annual SO, emissions.

DATES: Comments must be received on
or before June 20, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID number EPA—
R02-0OAR-2019-0157, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or withdrawn. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit

http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Kenneth Fradkin, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007-1866, (212) 637-3702, or by
email at fradkin.kenneth@epa.gov.
SUPPLEMENTARY INFORMATION: The EPA
proposes to approve New York’s
November 30, 2018 SIP submittal
concerning CSAPR* trading programs
for ozone-season emissions of NOx,
annual emissions of NOx, and annual
emissions of SO». The EPA also
proposes to approve New York’s revised
list of definitions that was submitted to
the EPA on July 23, 2015. We have
published a direct final rule approving
the State’s SIP revision(s) in the Rules
and Regulations section of this Federal
Register, because we view this as a
noncontroversial action and anticipate
no relevant adverse comment. We have
explained our reasons for this action in
the preamble to the direct final rule. If
we receive no adverse comment, we will
not take further action on this proposed
rule. If we receive adverse comment, we
will withdraw the direct final rule and
it will not take effect. We would address
all public comments in any subsequent
final rule based on this proposed rule.
We do not intend to institute a second
comment period on this action. Any
parties interested in commenting must
do so at this time. For further
information, please see the information
provided in the ADDRESSES section of
this document.

Large Electric Generating Units
(EGUs) in New York are subject to
CSAPR FIPs that require the units to
participate in the federal CSAPR NOx
Ozone Season Group 2 Trading
Program, the federal CSAPR NOx
Annual Trading Program, and the
federal CSAPR SO, Group 1 Trading
Program. CSAPR provides a process for
the submission and approval of SIP
revisions to replace certain provisions of
the CSAPR FIPs while the remaining
FIP provisions continue to apply. This
type of CSAPR SIP is termed an
abbreviated SIP.

The New York State Department of
Environmental Conservation (DEC)
amended portions of Title 6 of the New
York Codes, Rules and Regulations (6
NYCRR) in order to incorporate CSAPR
requirements into the State’s rules and
allow the DEC to allocate CSAPR
allowances to regulated entities in New

1Federal Implementation Plans; Interstate
Transport of Fine Particulate Matter and Ozone and
Correction of SIP Approvals, 76 FR 48208 (August
8, 2011) (codified as amended at 40 CFR 52.38 and
52.39 and 40 CFR part 97).


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:fradkin.kenneth@epa.gov

22996

Federal Register/Vol. 84, No. 98/Tuesday, May 21, 2019/Proposed Rules

York. 6 NYCRR Part 243, “Transport
Rule NOx Ozone Season Trading
Program,”” has been repealed and
replaced in its entirety with a new rule,
6 NYCRR Part 243, “CSAPR NOx Ozone
Season Group 2 Trading Program.” 6
NYCRR Part 244, “Transport Rule NOx
Annual Trading Program,” has been
repealed and replaced in its entirety
with a new rule, 6 NYCRR Part 244,
“CSAPR NOx Annual Trading
Program.” 6 NYCRR Part 245,
“Transport Rule SO, Group 1 Trading
Program,” has also been repealed and
replaced in its entirety with a new rule,
6 NYCRR Part 245, “CSAPR SO, Group
1 Trading Program.” Attendant
revisions were made to 6 NYCRR Part
200, “General Provisions,” to update the
list of referenced materials at Subpart
200.9 that are cited in the amended New
York regulations.

The EPA is proposing to approve into
the New York SIP the revised versions
of 6 NYCRR Parts 200 (Subpart 200.9),
243, 244, and 245 included in the
November 30, 2018 submission.

The EPA is also proposing to repeal
from the SIP previous versions of 6
NYCRR Part 243, 6 NYCRR Part 244,
and 6 NYCRR Part 245 which
implemented New York’s discontinued
CAIR program. New York adopted
amendments to 6 NYCRR Part 243, 6
NYCRR Part 244, and 6 NYCRR Part 245
that repealed and replaced CAIR trading
program rules with CSAPR trading rules
on November 10, 2015. Subsequently,
on November 11, 2018, New York
adopted amendments to 6 NYCRR Part
243, 6 NYCRR Part 244, and 6 NYCRR
Part 245 that repealed and replaced the
November 15, 2015 adopted rules that
implemented New York’s CSAPR
program with new versions of New
York’s CSAPR trading program rules.
The rules that are proposed to be
repealed from the SIP are 6 NYCRR Part
243, “CAIR NOx Ozone Season Trading
Program,” 6 NYCRR Part 244, “CAIR
NOx Annual Trading Program,” and 6
NYCRR Part 245, “CAIR SO, Trading
Program.”

The EPA is also proposing to approve
into the New York SIP a revised version
of 6 NYCRR Part 200 (Subpart 200.1) to
address updated definitions at Part
200.1(f) that were submitted to the EPA
on July 23, 2015 and that were
associated with a repeal of 6 NYCRR
Part 203, “Indirect Sources of Air
Contamination.”

The revised versions of 6 NYCRR
Parts 200 (Subpart 200.9), 243, 244, and
245 included in the November 30, 2018
SIP submission replace the previous
versions of those rules that were
included in a December 1, 2015 SIP
submission. The EPA identified

deficiencies in the December 1, 2015
submission but on November 20, 2017
conditionally approved those previous
versions of Parts 200, 244, and 245 (but
not Part 243) into the SIP (82 FR 57362,
December 5, 2017). In a July 6, 2017
letter to the EPA, New York committed
to submitting a SIP revision that
addressed the identified deficiencies by
December 29, 2017. However, New
York’s response to the conditional
approval was not submitted to the EPA
by December 29, 2017. The November
30, 2018 SIP submittal addresses the
identified deficiencies, but was
submitted approximately 11 months
late, so the conditional approval is
treated as a disapproval.

The EPA did not take action on the
previous version of 6 NYCRR Part 243
included in New York’s December 1,
2015 submission. Following that
submission, the EPA finalized the
CSAPR Update rule 2 to address Eastern
states’ interstate air pollution mitigation
obligations with regard to the 2008
Ozone National Ambient Air Quality
Standard (NAAQS). Among other
things, starting in 2017 the CSAPR
Update required New York EGUs to
participate in the new CSAPR NOx
Ozone Season Group 2 Trading Program
instead of the earlier CSAPR NOx Ozone
Season Trading Program (now renamed
the “Group 1” program) and replaced
the ozone season budget for New York
with a lower budget developed to
address the revised and more stringent
2008 Ozone NAAQS. In a July 14, 2016
letter to the EPA, New York indicated
that the State would revise 6 NYCRR
Part 243 to conform with the final
CSAPR Update. As indicated earlier in
this section New York repealed 6
NYCRR Part 243 and replaced the rule
in its entirety with a new rule, 6 NYCRR
Part 243, “CSAPR NOx Ozone Season
Group 2 Trading Program”.

This action proposes to approve into
New York’s SIP state-determined
allowance allocation procedures for
ozone-season NOx allowances that
would replace EPA’s default allocation
procedures for the control periods in
2021 and beyond. Additionally, EPA is
proposing to approve into New York’s
SIP state-determined allowance
allocation procedures for annual NOx
and SO, allowances that would replace
EPA’s default allocation procedures for
the control periods in 2023 and beyond.
The proposed approval of this SIP
revision does not alter any provision,
other than the allowance allocation
provisions, of either the CSAPR NOx
Ozone Season Group 2 Trading
Program, the CSAPR NOx Annual

281 FR 74504 (October 26, 2016).

Trading Program or the CSAPR SO,
Group 1 Trading Program as applied to
New York units. The FIP provisions
requiring those units to participate in
the programs (as modified by this SIP
revision) remain in place.

List of Subjects in 40 CFR Part 52

Environmental protection,
Administrative practice and procedure,
Air pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 2, 2019.
Peter D. Lopez,
Regional Administrator, Region 2.
[FR Doc. 2019-10470 Filed 5-20-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2018-0387; FRL-9993-95—
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; Approval of the
Redesignation Request for the
Washington, DC-MD-VA 2008 8-Hour
Ozone National Ambient Air Quality
Standard Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
request from the District of Columbia
(the District) to redesignate to
attainment their portion of the
Washington, DC-MD-VA nonattainment
area (hereafter ““the Washington Area”
or “the Area”) for the 2008 8-hour ozone
national ambient air quality standard
(NAAQS or standard) (also referred to as
the 2008 ozone NAAQS). EPA has
already approved, as a revision to the
District’s SIP, a maintenance plan that
demonstrates maintenance of the 2008
ozone NAAQS through 2030 in the
Washington Area. This action is being
taken under the Clean Air Act (CAA).
DATES: Written comments must be
received on or before June 20, 2019.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R03—
OAR-2018-0387 at https://
www.regulations.gov, or via email to
spielberger.susan@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
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submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Sara
Calcinore, Planning & Implementation
Branch (3AD30), Air & Radiation
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814—2043.
Ms. Calcinore can also be reached via
electronic mail at calcinore.sara@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What action is EPA proposing?

II. What is the background for this proposed
action?

III. What is EPA’s analysis of the District’s
redesignation request for the Washington
Area?

A. Has the Washington Area attained the
2008 Ozone NAAQS?

B. Has the District met all applicable
requirements of section 110 and part D
of the CAA for the Washington Area and
does the Washington Area have a fully
approved SIP under section 110(k) of the
CAA?

C. Are the air quality improvements in the
Washington Area due to permanent and
enforceable emission reductions?

D. Does the District have a fully approvable
ozone maintenance plan for the
Washington Area?

IV. Proposed Action

V. Statutory and Executive Order Reviews

I. What action is EPA proposing?

In this action, EPA is proposing to
approve the District’s March 12, 2018

redesignation request as satisfying the
requirements of CAA section
107(d)(3)(E) and redesignate the District
from marginal nonattainment to
attainment of the 2008 ozone NAAQS.
EPA has already approved, as a revision
to the District’s SIP, a maintenance plan
that demonstrates maintenance of the
2008 ozone NAAQS through 2030 in the
Washington Area. See 84 FR 15108
(April 15, 2019).

II. What is the background for this
proposed action?

Under the CAA, EPA establishes
NAAQS for criteria pollutants to protect
human health and the environment. In
response to scientific evidence linking
ozone exposure to adverse health
effects, EPA promulgated the first ozone
NAAQS, the 0.12 part per million (ppm)
1-hour ozone NAAQS, in 1979. See 44
FR 8202 (February 8, 1979). The CAA
requires EPA to review and reevaluate
the NAAQS every 5 years in order to
consider updated information regarding
the effects of the criteria pollutants on
human health and the environment. On
July 18, 1997, EPA promulgated a
revised ozone NAAQS, referred to as the
1997 ozone NAAQS, of 0.08 ppm
averaged over eight hours. 62 FR 38855.
This 8-hour ozone NAAQS was
determined to be more protective of
public health than the previous 1979 1-
hour ozone NAAQS. In 2008, EPA
strengthened the 8-hour ozone NAAQS
from 0.08 to 0.075 ppm. The 0.075 ppm
standard is referred to as the 2008 ozone
NAAQS. See 73 FR 16436 (March 27,
2008).

Upon promulgation of a new or
revised NAAQS, section 107(d)(1)(B) of
the CAA requires EPA to designate as
nonattainment any areas that are
violating the NAAQS based on the most
recent three years of quality-assured
ozone monitoring data. On May 21,
2012 and June 11, 2012, EPA designated
nonattainment areas for the 2008 ozone
NAAQS. 77 FR 30088 and 77 FR 34221.
Effective July 20, 2012, the Washington
Area was designated as marginal
nonattainment for the 2008 ozone
NAAQS. The Washington Area consists
of the Counties of Calvert, Charles,
Frederick, Montgomery, and Prince
George’s in Maryland, the Counties of
Arlington, Fairfax, Loudoun, and Prince
William and the Cities of Alexandria,
Fairfax, Falls Church, Manassas, and
Manassas Park in Virginia, and the
District of Columbia. See 40 CFR 81.309,
81.321, and 81.347.

Section 107(d)(3)(E) of the CAA
allows redesignation of an area to
attainment of the NAAQS provided that:
(1) The Administrator (EPA) determines
that the area has attained the applicable

NAAQS; (2) the Administrator has fully
approved the applicable
implementation plan for the area under
section 110(k) of the CAA; (3) the
Administrator determines that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable SIP,
applicable Federal air pollutant control
regulations, and other permanent and
enforceable emission reductions; (4) the
Administrator has fully approved a
maintenance plan for the area as
meeting the requirements of section
175A of the CAA; and (5) the State
containing the area has met all
requirements applicable to the area for
purposes of redesignation under section
110 and part D of the CAA.

On March 12, 2018, February 5, 2018,
and January 3, 2018, the District,
Maryland, and Virginia, respectively,
formally submitted requests to
redesignate their portions of the
Washington Area from marginal
nonattainment to attainment for the
2008 ozone NAAQS. The District,
Maryland, and Virginia concurrently
submitted, as revisions to their
respective SIPs, a joint maintenance
plan for the Washington Area prepared
by the Metropolitan Washington
Council of Governments (MWCOG) that
demonstrates maintenance of the 2008
ozone NAAQS through 2030 in the
Washington Area. On April 15, 2019,
EPA approved, as revisions to the
District’s, Maryland’s, and Virginia’s
SIPs, the joint maintenance plan for the
Washington Area. 84 FR 15108. In the
April 15, 2019 action, EPA also
approved Maryland and Virginia’s
requests to redesignate to attainment
their portions of the Washington Area
from marginal nonattainment to
attainment of the 2008 ozone NAAQS.

On April 16, 1992, EPA provided
guidance on redesignations in the
General Preamble for the
Implementation of Title I of the CAA
Amendments of 1990 (57 FR 13498) and
supplemented this guidance on April
28,1992 (57 FR 18070). EPA has
provided further guidance on processing
redesignation requests in the following
documents:

1. “Ozone and Carbon Monoxide
Design Value Calculations,”
Memorandum from Bill Laxton,
Director, Technical Support Division,
June 18, 1990;

2. “Maintenance Plans for
Redesignation of Ozone and Carbon
Monoxide Nonattainment Areas,”
Memorandum from G.T. Helms, Chief,
Ozone/Carbon Monoxide Programs
Branch, April 30, 1992;
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3. “Contingency Measures for Ozone
and Carbon Monoxide (CO)
Redesignations,” Memorandum from
G.T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, June 1,
1992;

4. “Procedures for Processing
Requests to Redesignate Areas to
Attainment,” Memorandum from John
Calcagni, Director, Air Quality
Management Division, September 4,
1992 (the “Calcagni memorandum”);

5. “State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act (CAA) Deadlines,”
Memorandum from John Calcagni,
Director, Air Quality Management
Division, October 28, 1992;

6. “Technical Support Documents
(TSDs) for Redesignation of Ozone and
Carbon Monoxide (CO) Nonattainment
Areas,” Memorandum from G.T. Helms,
Chief, Ozone/Carbon Monoxide
Programs Branch, August 17, 1993;

7. ““State Implementation Plan (SIP)
requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) On or After
November 15, 1992,” Memorandum
from Michael H. Shapiro, Acting
Assistant Administrator for Air and
Radiation, September 17, 1993 (the
“Shapiro memorandum”);

8. “Use of Actual Emissions in
Maintenance Demonstrations for Ozone
and CO Nonattainment Areas,”
Memorandum from D. Kent Berry,
Acting Director, Air Quality
Management Division, November 30,
1993;

9. “Part D New Source Review (part
D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994;
and

10. “Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard,”
Memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, May 10, 1995.

ITI. What is EPA’s analysis of the
District’s redesignation request for the
Washington area?

A. Has the Washington area attained the
2008 Ozone NAAQS?

For redesignation of a nonattainment
area to attainment, the CAA requires
EPA to determine that the area has
attained the applicable NAAQS. See
CAA section 107(d)(3)(E)(i). An area is
attaining the 2008 ozone NAAQS if it
meets the 2008 ozone NAAQS, as
determined in accordance with 40 CFR
50.15 and appendix P of part 50, based
on three complete, consecutive calendar
years of quality-assured air quality data
for all monitoring sites in the area. To
attain the NAAQS, the three-year
average of the annual fourth-highest
daily maximum 8-hour average ozone
concentrations, referred to as ozone
design values, at each monitor must not
exceed 0.075 ppm.! The air quality data
must be collected and quality-assured in
accordance with 40 CFR part 58 and
recorded in EPA’s Air Quality System
(AQS). Ambient air quality monitoring

data for the 3-year period must also
meet data completeness requirements.
An ozone design value is valid if daily
maximum 8-hour average
concentrations are available for at least
90 percent of the days within the ozone
monitoring season,? on average, for the
three-year period, with a minimum data
completeness of 75 percent during the
ozone monitoring season of any year
during the three-year period. See section
2.3 of appendix P to 40 CFR part 50.

On November 14, 2017 (82 FR 52651),
in accordance with section 181(b)(2)(A)
of the CAA and Provisions for
Implementation of the 2008 Ozone
NAAQS (40 CFR part 51, subpart AA),
EPA made a determination that the
Washington Area attained the 2008
ozone NAAQS by the July 20, 2016
attainment date.? EPA’s determination
was based upon three years of complete,
certified, and quality-assured data for
the 2013-2015 monitoring period.

In addition, EPA has reviewed the
most recent ambient air quality
monitoring data for ozone in the Area,
including preliminary 2016-2018
design values, as submitted by the
District, Maryland, and Virginia and
recorded in EPA’s AQS. The quality-
assured, quality-controlled, and state-
certified 2014 to 2017 ozone air quality
data, as well as the preliminary 2016—
2018 design values, show that the
Washington Area continues to attain the
2008 ozone NAAQS. This data is
summarized in Table 1 and is also
included in the docket for this
rulemaking available online at https://
www.regulations.gov, Docket ID: EPA—
R03-0OAR-2018-0387.

TABLE 1—WASHINGTON AREA 2014-2016, 2015-2017, AND PRELIMINARY 2016—-2018 OZONE DESIGN VALUES

Annual 4th highest reading 2014~ 2015— 2016—
(ppm) 2016 2017 2018
AQS site ID Site description Jurisdiction deslign deslign deslign
value value value
2014 2015 2016 2017 2018 (ppm) (ppm) (ppm) 4
11-001-00415 | 420 34th Street NE, Wash- District of Co- | wovvevvviieee | v, 0.065 0.056 0.050 0.056 0.060 0.057
ington, DC 20019. lumbia.
11-001-0043 .. | 2500 1st Street NW, Wash- District of Co- 0.068 0.072 0.072 0.071 0.073 0.070 0.071 0.072
ington, DC. lumbia.
11-001-0050 .. | 300 Van Buren Street NW, District of Co- 0.069 0.72 0.071 0.067 0.073 0.070 0.070 0.070
Washington, DC 20012. lumbia.

1 The rounding convention under 40 CFR part 50,
appendix P dictates that concentrations shall be
reported in ppm to the third decimal place, with
additional digits to the right of the third decimal
place truncated. Thus, a computed three-year
average ozone concentration of 0.0759 ppm or
lower would meet the standard, but 0.0760 ppm or
higher would be over the standard.

2The ozone season is defined by state in 40 CFR
58 appendix D. For the 2013-2015 time period, the
ozone season was April-October for the states in the
Area. Beginning in 2016, the ozone season is
March-October for the states in the Washington
Area. See 80 FR 65292, 65466—67 (October 26,
2015).

3 As part of the final rule, “Implementation of the
2008 National Ambient Air Quality Standards for
Ozone: State Implementation Plan (SIP)
Requirements,” for the 2008 ozone NAAQS (80 FR
12264, March 6, 2015) (hereinafter, SIP
Requirements Rule), EPA modified the maximum
attainment dates for all nonattainment areas for the
2008 ozone NAAQS to be consistent with the
United States Court of Appeals for the District of
Columbia Circuit’s (D.C. Circuit) decision in NRDC
v. EPA, 777 F .3d 456, 464—69 (D.C. Cir. 2014). The
SIP Requirements Rule established a maximum
deadline for marginal nonattainment areas to attain
the 2008 ozone NAAQS of three years from the
effective date of designation, or July 20, 2015. See

80 FR at 12268; 40 CFR 51.1103. On May 4, 2016,
EPA determined that the Washington Area did not
attain the 2008 ozone NAAQS by its July 20, 2015
attainment date, based on ambient air quality
monitoring data for the 2012-2014 monitoring
period. In that same action, EPA determined that
the Washington Area qualified for a 1-year
extension of its attainment date, as provided in
section 181(a)(5) of the CAA and interpreted by
regulation at 40 CFR 51.1107. With that final
rulemaking action, the new attainment date for the
Washington Area was July 20, 2016. See 81 FR
26697 (May 4, 2016).
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TABLE 1—WASHINGTON AREA 2014-2016, 2015-2017, AND PRELIMINARY 2016—-2018 OzONE DESIGN VALUES—

Continued
Annual 4th highest reading 2014— 2015— 2016—
(ppm) 2016 2017 2018
AQS site ID Site description Jurisdiction design design design
2014 201 201 2017 201 value value value
0 015 016 0 018 (ppm) (ppm) (ppm) #
24-009-0011 .. | 350 Stafford Road ................... Maryland ......... 0.070 0.067 0.070 0.066 0.067 0.069 0.067 0.067
24-017-0010 .. | 14320 Oaks Road ..... Maryland ... 0.070 0.068 0.073 0.068 0.068 0.070 0.069 0.069
24-021-0037 .. | Frederick County Airport ......... Maryland ... 0.063 0.070 0.070 0.067 0.067 0.067 0.069 0.068
24-031-3001 .. | Lathrop E. Smith Environ- Maryland 0.064 0.072 0.068 0.065 0.069 0.068 0.068 0.067
mental Education Center.
24-033-0030 .. | Howard University’s Beltsville | Maryland ......... 0.065 0.072 0.070 0.069 0.070 0.069 0.070 0.069
Laboratory.
24-033-8003 .. | PG County Equestrian Center | Maryland ... 0.069 0.069 0.073 0.072 0.070 0.070 0.071 0.071
24-033-9991 .. | Powder Mill Rd Laurel, MD Maryland 0.069 0.067 0.070 0.070 0.073 0.068 0.069 0.071
20708.
51-013-0020 .. | S 18th and Hayes St ............... Virginia ........... 0.071 0.073 0.072 0.070 0.070 0.072 0.071 0.070
51-059-0030 .. | STA. 46-B9, Lee Park, Tele- Virginia ........... 0.065 0.072 0.073 0.068 0.066 0.070 0.071 0.069
graph Road.
51-107-1005 .. | 38-I, Broad Run High School, | Virginia ........... 0.063 0.071 0.068 0.066 0.065 0.067 0.068 0.066
Ashburn.
51-153-0009 .. | James S. Long Park ............... Virginia ........... 0.062 0.067 0.067 0.065 0.065 0.065 0.066 0.065

EPA notes that the data for the PG
County Equestrian Center monitor (AQS
Site ID 24-033-8003) in Table 1
excludes data associated with
exceptional event (EE) episodes for 8-
hour ozone data influenced by the Fort
McMurray wildfire on May 25 and 26,
2016, and northwestern Canada
wildfires on July 21 and 22, 2016. The
Maryland Department of the
Environment (MDE) determined that the
Fort McMurray and northwestern
Canada wildfires caused elevated ozone
concentrations at 16 and 12 monitors,
respectively, throughout Maryland,
including the PG County Equestrian
Center monitor. By letters and
enclosures dated May 26, 2017 and
October 20, 2017, MDE submitted EE
demonstrations related to the May and
July 2016 wildfires. On December 26,
2017, EPA concurred on MDE’s EE
demonstration for numerous monitors,
including the PG County Equestrian
Center monitor.® Pursuant to EPA’s
concurrence, EPA excluded certain data,
affected by the wildfires, from AQS,

4 As noted previously, the 2016-2018 design
values are preliminary.

5The 2014 and 2015 data at monitoring site 11—
001-0041 (also referred to as “‘the River Terrace
monitor”) is incomplete. Therefore, the 2016 and
2017 design values are invalid. The River Terrace
monitor was temporarily shut down in March 2014
due to renovations at the monitoring site. The River
Terrace monitor was reinstated in 2016, and began
operation in May 2016. The temporary shutdown of
the River Terrace monitor is discussed in more
detail in the TSD for EPA’s August 8, 2018 (83 FR
39019) notice of proposed rulemaking (NPRM),
which is available online at https://
www.regulations.gov, Docket ID: EPA-R03-OAR-
2018-0215.

6 MDE’s exceptional event demonstrations and
EPA’s concurrence are included in the docket for
this rulemaking, available online at https://
www.regulations.gov, Docket ID: EPA-R03-OAR-
2018-0387.

thereby affecting the calculated design
values at the corresponding monitors.
Due to the exclusion of the exceptional
events data, the PG County Equestrian
Center monitor’s 2014-2016 design
value decreased from 0.071 ppm to
0.070 ppm and the 2015-2017 design
value and preliminary 2016-2018
design value decreased from 0.072 ppm
to 0.071 ppm.” However, the design
value at the PG County Equestrian
Center monitor would have been below
the 2008 ozone NAAQS of 0.075 ppm
regardless of the exclusion of the
exceptional events data.

The Washington Area’s most recent
monitoring data supports EPA’s
previous determination that the Area
has attained, and continues to attain, the
2008 ozone NAAQS. In addition, as
discussed in EPA’s August 8, 2018 (83
FR 39019) NPRM, the District,
Maryland, and Virginia have committed
to continue monitoring ambient ozone
concentrations in accordance with 40
CFR part 58. Therefore, EPA is
proposing to determine that the
Washington Area continues to attain the
2008 8-hour ozone NAAQS, which is
required by CAA section 107(d)(3)(E)(i)
for redesignation of a nonattainment
area to attainment.

B. Has the District met all applicable
requirements of section 110 and part D
of the CAA for the Washington Area and
does the Washington Area have a fully
approved SIP under section 110(k) of
the CAA?

In accordance with section
107(d)(3)(E)(v) of the CAA, in order to
redesignate the Washington Area to

7 This data is included in the docket for this

rulemaking available online at https://
www.regulations.gov, Docket ID: EPA-R03-OAR-
2018-0387.

attainment, the District must meet all
requirements applicable to the
Washington Area under CAA section
110 (general SIP requirements) and part
D of Title I of the CAA (SIP
requirements for nonattainment areas).
In addition, in accordance with section
107(d)(3)(E)(ii) of the CAA, the District’s
SIP for the Washington Area must be
fully approved under CAA section
110(k).

The September 4, 1992 Calcagni
memorandum (‘“Procedures for
Processing Requests to Redesignate
Areas to Attainment,” Memorandum
from John Calcagni, Director, Air
Quality Management Division,
September 4, 1992) describes EPA’s
interpretation of section 107(d)(3)(E)
with respect to the timing of applicable
requirements. Under this interpretation,
to qualify for redesignation, states
requesting redesignation to attainment
must meet only the relevant CAA
requirements that come due prior to the
submittal of a complete redesignation
request. See also Shapiro memorandum,
September 17, 1993, and 60 FR 12459,
12465-12466, (March 7, 1995)
(redesignation of Detroit-Ann Arbor).8
Applicable requirements of the CAA
that come due subsequent to the area’s
submittal of a complete redesignation
request remain applicable until a
redesignation is approved, but are not
required as a prerequisite to
redesignation. See CAA section 175A(c).
Sierra Club v. EPA, 375 F .3d 537 (7th
Cir. 2004). See also 68 FR 25424, 25427
(May 12, 2003) (redesignation of the St.

8 The Calcagni memorandum and Shapiro
memorandum are included in the docket for this
rulemaking available online at https://
www.regulations.gov, Docket ID: EPA-R03-OAR-
2018-0387.
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Louis/East St. Louis area to attainment
of the 1-hour ozone NAAQS).

EPA has determined that, in
accordance with section 107(d)(3)(E)(v),
the District has met all SIP requirements
under section 110 of the CAA and part
D of Title I of the CAA applicable for
purposes of the redesignation of the
District’s portion of the Washington
Area. In addition, EPA has determined
that, in accordance with CAA section
107(d)(3)(E)(ii), the District’s SIP is fully
approved with respect to all
requirements applicable for purposes of
this redesignation. In making these
determinations, EPA ascertained what
requirements are applicable to the Area
and determined that the portions of the
District’s SIP meeting these
requirements are fully approved under
section 110(k) of the CAA. We note that
SIPs must be fully approved only with
respect to applicable requirements.
EPA’s rationale is discussed in more
detail in the following sections.

1. The District Has Met All Applicable
Requirements of Section 110 and Part D
of the CAA Applicable to the
Washington Area for Purposes of
Redesignation

a. Section 110 General Requirements for
SIPs

Pursuant to CAA section 110(a)(1),
whenever new or revised NAAQS are
promulgated, the CAA requires states to
submit a plan (i.e. ““SIP”) for the
implementation, maintenance, and
enforcement of such NAAQS. Section
110(a)(2) of Title I of the CAA contains
the general requirements for a SIP, also
referred to as “infrastructure”
requirements. The infrastructure
requirements of section 110(a)(2),
include, but are not limited to, the
following: (1) Submit a SIP that has
been adopted by the state after
reasonable public notice and hearing;
(2) include enforceable emission
limitations and other control measures,
means, or techniques necessary to meet
the requirements of the CAA; (3)
provide for establishment and operation
of appropriate devices, methods,
systems and procedures necessary to
monitor ambient air quality; (4) provide
for implementation of a source permit
program to regulate the modification
and construction of stationary sources
within the areas covered by the plan; (5)
include provisions for the
implementation of part C prevention of
significant deterioration (PSD) and part
D nonattainment new source review
(referred to as “part D NNSR,” “NNSR,”
or “nonattainment NSR”’) permit
programs; (6) include provisions for
stationary source emission control

measures, monitoring, and reporting; (7)
include provisions for air quality
modeling; and, (8) provide for public
and local agency participation in
planning and emission control rule
development.

Section 110(a)(2)(D) of the CAA
requires that SIPs contain certain
measures to prevent sources in a state
from significantly contributing to air
quality problems in another state. To
implement this provision, EPA has
required certain states to establish
programs to address transport of air
pollutants, in accordance with the NOx
SIP Call,® amendments to the NOx SIP
Call, May 14, 1999 (64 FR 26298), and
March 2, 2000 (65 FR 11222), and the
Cross-State Air Pollution Rule (CSAPR)
Update, October 26, 2016 (81 FR 74504).
However, the section 110(a)(2)(D) SIP
requirements are not linked with a
particular area’s ozone designation and
classification. The section 110(a)(2)(D)
requirements, where applicable,
continue to apply to a state regardless of
the designation (or redesignation) of any
particular area within the state. EPA
concludes that the SIP requirements
linked with an area’s ozone designation
and classification are the relevant
measures to evaluate when reviewing a
redesignation request for the area. Thus,
the requirements of section 110(a)(2)(D)
of the CAA are not applicable
requirements for purposes of
redesignation. See 65 FR 37890 (June
15, 2000), 66 FR 50399 (October 19,
2001), and 68 FR 25418, 25426—-25427
(May 13, 2003).

Similarly, other section 110 elements
that are neither connected with
attainment plan submissions nor linked
with an area’s ozone attainment status
are not applicable requirements for
purposes of redesignation. An area that
is redesignated from nonattainment to
attainment will remain subject to these
statewide requirements after the area is

90n October 27, 1998 (63 FR 57356), EPA
finalized the “Finding of Significant Contribution
and Rulemaking for Certain States in the Ozone
Transport Assessment Group Region for Purposes of
Reducing Regional Transport of Ozone”
—commonly called the NOx SIP Call. The NOx SIP
call requires the District of Columbia and 22 states
to reduce emissions of NOx in order to reduce the
transport of ozone and ozone precursors. EPA
developed the NOx Budget Trading Program, an
allowance trading program that states could adopt
to meet their obligations under the NOx SIP Call.
The NOx Budget Trading Program allowed electric
generating units (EGUs) greater than 25 megawatts
and industrial non-electric generating units, such as
boilers and turbines, with a rated heat input greater
than 250 million British thermal units per hour
(MMBtu/hr), referred to as “large non-EGUs”, to
participate in a regional NOx cap and trade
program. The NOx SIP call also established
reduction requirements for other non-EGUs,
including cement kilns and stationary internal
combustion (IC) engines.

redesignated to attainment of the 2008
ozone NAAQS. The section 110(a)(2)
requirements that are linked to the
area’s designation and classification are
the relevant measures to evaluate in
reviewing a redesignation request. The
section 110(a)(2) elements not linked to
the area’s nonattainment status are not
applicable for purposes of
redesignation. This approach is
consistent with EPA’s existing policy on
applicability (e.g., for redesignations) of
conformity and oxygenated fuels
requirements, as well as with section
184 ozone transport region (OTR)
requirements. See, e.g., Reading,
Pennsylvania, proposed and final
rulemakings for redesignation, 61 FR
53174-53176 (October 10, 1996) and 62
FR 24826 (May 7, 1997); Cleveland-
Akron-Lorain, Ohio, final rulemaking
for redesignation, 61 FR 20458 (May 7,
1996); and Tampa, Florida final
rulemaking for redesignation, 60 FR
62748 (December 7, 1995). For further
information and analysis, see the
discussion of this issue in the
Cincinnati, Ohio ozone redesignation
(65 FR 37890, June 19, 2000), and the
Pittsburgh, Pennsylvania ozone
redesignation (66 FR 50399, October 19,
2001).

EPA has reviewed the District’s SIP
and concludes that it meets the general
SIP requirements under section 110 of
the CAA, to the extent those
requirements are applicable for
purposes of redesignation. On April 13,
2015 and August 31, 2018, EPA
approved elements of the District’s SIP
submittal addressing the section
110(a)(2) requirements for the 2008
ozone NAAQS. See 80 FR 19538 (April
13, 2015) and 83 FR 44498 (August 31,
2018).10 As explained previously, the
general requirements of section
110(a)(2) are statewide requirements
that are not linked to the 2008 8-hour
ozone nonattainment status of the
Washington Area and are therefore not
“applicable requirements’” for purpose
of the review of the District’s 2008
ozone NAAQS redesignation request.

10EPA’s April 13, 2015 final rule approved the
District’s infrastructure SIP submittal as satisfying
all requirements of CAA section 110(a)(2) for the
2008 ozone NAAQS, except for the requirements
under CAA section 110(a)(2)(D)(i)(I) and the PSD-
related portions of section 110(a)(2)(C), (D)(i)(1I),
(D)(ii), and (J). See 80 FR 19538. In that final rule,
EPA did not take rulemaking action on the portion
of the District’s infrastructure SIP submittal related
to PSD, however, EPA notes that the District is
subject to a Federal implementation plan (FIP)
which incorporates the Federal PSD permitting
requirements of 40 CFR 52.21 into the District’s SIP.
See 40 CFR 52.499. EPA’s August 31, 2018 final
rule approved the District’s infrastructure SIP
submittal as satisfying the requirement of CAA
section 110(a)(2)(D)(i)(I) for the 2008 ozone
NAAQS. See 83 FR 44498.
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Because the District’s SIP satisfies all of
the general SIP elements and
requirements set forth in CAA section
110(a)(2) applicable to and necessary for
redesignation, EPA concludes that the
District has satisfied the criterion of
section 107(d)(3)(E)(v) regarding section
110 of the CAA.

b. Part D Requirements

Areas designated nonattainment for
the ozone NAAQS are subject to the
applicable nonattainment area and
ozone-specific planning requirements of
part D of the CAA. Section 172-176 of
the CAA, found in subpart 1 of part D,
set forth the basic nonattainment
requirements for all nonattainment
areas. Section 172(c), under part D of
the CAA, sets forth the basic
requirements of air quality plans for
states with nonattainment areas for all
pollutants that are required to submit
plans pursuant to section 172(b).
Section 182 of the CAA, found in
subpart 2 of part D, establishes specific
requirements for ozone nonattainment
areas depending on the areas’
nonattainment classifications.?* The
Washington Area was classified as
marginal under subpart 2 of part D of
the CAA for the 2008 ozone NAAQS. As
such, the Area is subject to the subpart
1 requirements contained in CAA
sections 172(c) and 176. The Area is
also subject to the subpart 2
requirements contained in CAA section
182(a) (marginal nonattainment area
requirements), which include, but are
not limited to, submitting a baseline
emissions inventory, adopting a SIP
requiring emissions statements from
stationary sources, and implementing a
NNSR program for the relevant ozone
standard. A thorough discussion of the
requirements contained in CAA section
172(c) and 182 can be found in the
General Preamble for Implementation of
Title I (57 FR 13498, April 16, 1992).

Additionally, states fécated in the
OTR, which includes the District,12 are

11 Ozone nonattainment areas are classified based
on the severity of their ozone levels (as determined
based on the area’s “design value,” which
represents air quality in the area for the most recent
3 years). The possible classifications for ozone
nonattainment areas are Marginal, Moderate,
Serious, Severe, and Extreme. See CAA section
181(a)(1).

12The OTR is comprised of the states of
Connecticut, Delaware, Maine, Maryland,
Massachusetts, New Hampshire, New Jersey, New
York, Pennsylvania, and the Consolidated
Metropolitan Statistical Area, which includes the
District of Columbia and portions of Virginia. The
areas designated as in the Virginia portion of the
OTR are as follows: Arlington County, Fairfax
County, Loudoun County, Prince William County,
Stafford County, Alexandria City, Fairfax City, Falls
Church City, Manassas City, and Manassas Park
City. See, e.g. “Approval and Promulgation of Air
Quality Implementation Plans; Virginia; NSR in the

also subject to the requirements of CAA
section 184. All areas located in the
OTR, both attainment and
nonattainment, are subject to additional
control requirements under section 184
for the purpose of reducing interstate
transport of emissions that may
contribute to downwind ozone
nonattainment. The section 184
requirements include reasonable
available control technology (RACT),
NNSR, enhanced vehicle inspection and
maintenance (I/M), and State II vapor
recovery or a comparable measure
relating to gasoline dispensing facilities.

EPA has interpreted the section 184
OTR requirements, including the NNSR
program, as not being applicable for
purposes of redesignation. The rationale
for this is based on two considerations.
First, the requirement to submit SIP
revisions for the section 184
requirements continues to apply to areas
in the OTR even after redesignation to
attainment. Therefore, states remain
obligated to have NNSR, as well as
RACT, and I/M programs, even after
redesignation. Second, the section 184
control measures are region-wide
requirements and do not apply to the
area by virtue of the area’s designation
and classification, and thus are properly
considered not relevant to an action
changing an area’s designation. See 61
FR 53174, 53175-53176 (October 10,
1996) and 62 FR 24826, 24830-24832
(May 7, 1997).

i. CAA Section 172 Requirements

CAA section 172(c) contains general
requirements for nonattainment plans.
As stated previously, a thorough
discussion of these requirements may be
found in the General Preamble for
Implementation of Title I (57 FR 13498,
April 16, 1992). As provided in CAA
part D, subpart 2, for marginal ozone
nonattainment areas such as the
Washington Area, the ozone specific
requirements of section 182(a)
supersede (where overlapping) the
attainment planning requirements that
would otherwise apply under section
172(c).

Upon determination by EPA that the
Washington Area attained the 2008
ozone NAAQS, the requirements of
CAA section 172(c) for the District to
submit for their portion of the
Washington Area an attainment
demonstration and associated
reasonably available control measures
(RACM), a reasonable further progress
(RFP) plan, contingency measures for
failure to attain or make reasonable
progress, and other planning SIPs

Ozone Transport Region”, 71 FR 39570 (July 13,

2006) and 71 FR 890 (January 6, 2006).

related to attainment of the 2008 ozone
NAAQS were suspended. See 40 CFR
51.1118. Once the Area is redesignated
to attainment for the 2008 ozone
NAAQS, these requirements no longer
apply for the 2008 ozone NAAQS unless
EPA determines that the Area has
violated the 2008 ozone NAAQS, at
which time such plans are required to
be submitted. As stated previously, on
November 14, 2017 (82 FR 52651), EPA
determined that the Washington Area
had attained the 2008 ozone NAAQS by
the July 20, 2016 attainment date.
Furthermore, as explained in section
III.A of this action, the Washington Area
continues to attain the 2008 ozone
NAAQS. Therefore, because the
Washington Area has attained the 2008
ozone NAAQS and the Area continues
to attain the standard, no additional
measures are needed to provide for
attainment and the requirements of
section 172(c)(1), 172(c)(2), 172(c)(6),
and 172(c)(9) are not considered to be
applicable for purposes of redesignation
of the Washington Area for the 2008
ozone NAAQS.

Section 172(c)(3) requires submission
and approval of a comprehensive,
accurate, and current inventory of actual
emissions from all sources of the
relevant pollutant or pollutants in the
area. This requirement was not
suspended by EPA’s determination of
attainment for the Washington Area and
is superseded by the inventory
requirement in section 182(a)(1)
discussed later in this notice.

Section 172(c)(4) requires the
identification and quantification of
allowable emissions for major new and
modified sources in an area, and section
172(c)(5) requires source permits for the
construction and operation of new and
modified major stationary sources
anywhere in the nonattainment area.
EPA has determined that, since PSD
requirements will apply after
redesignation, areas being redesignated
need not comply with the requirement
that a NNSR program be approved prior
to redesignation, provided that the area
demonstrates maintenance of the
NAAQS without NNSR. A more detailed
rationale for this view is described in a
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994,
entitled, “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment.” The
District lacks a SIP-approved PSD
program; however, it is subject to a FIP
which incorporates EPA’s PSD
permitting requirements of 40 CFR
52.21. See 40 CFR 52.499.

In addition, as explained previously,
the Washington Area is included in the
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OTR established by Congress in section
184 of the CAA. Therefore, sources
located in the District will remain
subject to the part D NNSR requirements
even after the Washington Area is
redesignated to attainment. Since the
part D NNSR requirements apply to the
Washington Area regardless of its
attainment status, the part D NNSR
requirements are not considered to be
relevant for purposes of the
redesignation of the Washington Area.
Regardless, the District has an approved
part D NNSR program.'3 See 62 FR
40937 (July 31, 1977).

Section 172(c)(7) requires the SIP to
meet the applicable provisions of
section 110(a)(2). As noted previously,
the District’s SIP meets the applicable
requirements of section 110(a)(2) for
purposes of redesignation.

ii. CAA Section 176 Conformity
Requirements

Section 176(c) of the CAA requires
states to establish criteria and
procedures to ensure that Federally
supported or funded projects conform to
the air quality planning goals in the
applicable SIP. The requirement to
determine conformity applies to
transportation plans, programs, and
projects that are developed, funded, or
approved under title 23 of the United
States Code (U.S.C.) and the Federal
Transit Act (transportation conformity)
as well as to all other Federally
supported or funded projects (general
conformity). State transportation
conformity SIP revisions must be
consistent with Federal conformity
regulations relating to consultation,
enforcement, and enforceability that
EPA promulgated pursuant to its
authority under the CAA.

EPA interprets the conformity SIP
requirements 14 as not applicable for
purposes of evaluating a redesignation
request under section 107(d) because
state conformity rules are still required
after redesignation and Federal
conformity rules apply where state

130n May 23, 2018 the District submitted a SIP
revision certifying that the District’s SIP-approved
NNSR program, established in Chapters 1 (Air
Quality—General Rules) and 2 (Air Quality—
General and Nonattainment Area Permits) in Title
20 of the District of Columbia Municipal
Regulations (DCMR), is at least as stringent as the
Federal NNSR requirements for the Washington
Area for the 2008 ozone NAAQS. See 40 CFR
51.165. EPA proposed approval of the District’s
NNSR program certification for the 2008 ozone
NAAQS on March 19, 2019. 84 FR 9995.

14 CAA section 176(c)(4)(E) requires states to
submit revisions to their SIPs to reflect certain
Federal criteria and procedures for determining
transportation conformity. Transportation
conformity SIPs are different from SIPs requiring
the development of Motor Vehicle Emission
Budgets (MVEBSs), such as control strategy SIPs and
maintenance plans.

conformity rules have not been
approved. See Wall v. EPA, 265 F .3d
426 (6th Cir. 2001) (upholding this
interpretation); see also 60 FR 62748
(December 7, 1995) (redesignation of
Tampa, Florida).

iii. Section 182 Requirements

Section 182(a)(1) requires states to
submit a comprehensive, accurate, and
current inventory of actual emissions
from sources of NOx and VOC emitted
within the boundaries of the ozone
nonattainment area. On July 17, 2014,
the District and Virginia submitted a
joint 2011 base year emissions inventory
addressing NOx and VOC emissions, as
well as carbon monoxide (CO)
emissions, for the Washington Area. On
August 4, 2014, Maryland submitted its
2011 base year emissions inventory for
the Washington Area, which also
addressed NOx, VOC, and CO. EPA
approved the District’s, Maryland’s, and
Virginia’s base year emissions
inventories for NOx and VOC for the
2008 ozone NAAQS on May 13, 2015
(80 FR 27255). On July 23, 2015 (80 FR
43625), EPA approved the District’s,
Maryland’s, and Virginia’s base year
emission inventories for CO.

Under section 182(a)(2)(A), states
with ozone nonattainment areas that
were designated prior to the enactment
of the 1990 CAA amendments were
required to submit, within six months of
classification, all rules and corrections
to existing RACT rules that were
required under section 172(b)(3) prior to
the 1990 CAA amendments. EPA
approved the District’s SIP revision
satisfying the section 182(a)(2) RACT
“fix-up”’ requirement on October 27,
1999 (64 FR 57777).

Section 182(c)(3) of the CAA requires
areas classified as serious and above to
adopt and implement an enhanced I/M
program. The Washington Area was
classified as severe for the 1979 1-hour
ozone NAAQS, and therefore enhanced
I/M was required. In addition, section
184(b)(1)(a) of the CAA requires areas
located in the OTR that are a
metropolitan statistical area, or part
thereof, with a population of 100,00 or
more to meet the enhanced I/M program
requirements of CAA section 182(c)(3).
EPA approved the District’s enhanced I/
M program into the District’s SIP on
June 11, 1999 (64 FR 31498).

CAA section 182(a)(2)(C) and section
182(a)(4) contain source permitting and
offset requirements (NNSR). As
discussed previously, the part D NNSR
requirements will continue to apply to
the Washington Area, regardless of
attainment status, due to the
Washington Area being part of the OTR.
Therefore, EPA concludes that the

District need not have a fully approved
part D NSR program for purposes of this
redesignation request. As stated
previously, however, the District has an
approved NNSR program. See 62 FR
40937 (July 31, 1997).

Section 182(a)(3) requires states to
submit periodic emission inventories
and a revision to the SIP to require
owners or operators of stationary
sources to annually submit emission
statements documenting actual NOx and
VOC emissions. The District submits
periodic emission inventories as
required by CAA section 182(a)(3). As
stated above, EPA approved the
District’s, Maryland’s, and Virginia’s
base year emissions inventories for NOx
and VOC for the 2008 ozone NAAQS on
May 13, 2015 (80 FR 27255). With
regard to the stationary source
emissions statements requirement of
CAA section 182(a)(3)(B), EPA approved
the District’s emissions statements rule
into the District’s SIP on May 26, 1995
(60 FR 27944). The District’s emissions
statements rule requires that certain
sources in the District report annual
NOx and VOC emissions and satisfies
the requirements of CAA section
182(a)(3)(B). On May 25, 2018, the
District submitted, as a formal revision
to its SIP, a statement certifying that the
District’s existing emissions statements
rule covers the District’s portion of the
Washington Area and satisfies the
requirements of CAA section
182(a)(3)(B) for the 2008 ozone NAAQS.
EPA proposed approval of the District’s
emissions statements certification for
the 2008 ozone NAAQS (finding that the
District’s existing SIP-approved
emissions statements rule satisfies the
CAA section 182(a)(3) requirements for
the 2008 ozone NAAQS) on March 5,
2019 (84 FR 7858).15

The District has satisfied all
applicable SIP requirements under
section 110 and part D of title I of the
CAA for purposes of redesignation of
the District for the 2008 ozone NAAQS.
Therefore, EPA has determined that the
District satisfies the requirements of
CAA section 107(d)(3)(E)(v) for
redesignation of the District’s portion of
the Washington Area.

2. The District Has a Fully Approved
SIP for Purposes of Redesignation Under
Section 110(k) of the CAA

At various times, the District has
adopted and submitted, and EPA has
approved, provisions addressing the

15 While not prejudging the outcome of EPA’s
rulemaking on the District’s May 25, 2018
emissions statements certification for the 2008
ozone NAAQS, EPA expects to finalize rulemaking
on that SIP revision before taking final action on
this redesignation action.
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various SIP elements applicable for the
ozone NAAQS. As discussed
previously, EPA has approved the
District’s SIP for the 2008 ozone
NAAQS under section 110(k) for all
requirements applicable for purposes of
redesignation of the Washington Area.16
EPA may rely on prior SIP approvals in
approving a redesignation request (see
the Calcagni memorandum at page 3;
Southwestern Pennsylvania Growth
Alliance v. Browner, 144 F.3d 984, 989—
990 (6th Cir. 1998); Wall v. EPA, 265
F.3d 426), plus any additional measures
it may approve in conjunction with a
redesignation action (see 68 FR 25426
(May 12, 2003) and citations therein).

Therefore, EPA has determined that
the District’s SIP is fully approved with
respect to all requirements applicable
for purposes of redesignation in
accordance with CAA section

107(d)(3)(E)(ii).

C. Are the air quality improvements in
the Washington Area due to permanent
and enforceable emission reductions?

To redesignate an area from
nonattainment to attainment, section
107(d)(3)(E)(iii) of the CAA requires
EPA to determine that the air quality
improvement in the area is due to
permanent and enforceable reductions
in emissions resulting from the
implementation of the SIP and
applicable Federal air pollution control
regulations and other permanent and
enforceable emission reductions. The
District has demonstrated that the
observed ozone air quality improvement
in the Washington Area is due to
permanent and enforceable reductions
in NOx and VOC emissions resulting
from measures approved as part of the
District’s SIP as well as Federal
measures.

In making this demonstration, the
District has calculated the change in
emissions between 2011 and 2014. The
change in emissions is shown in Table
2. The District attributes the decrease in
emissions and corresponding
improvement in air quality during this
time period to a number of regulatory
measures that have been implemented
in the Washington Area and upwind
areas in recent years. Based on the
information summarized in the
following sections, the District has
adequately demonstrated that the
improvement in air quality is due to
permanent and enforceable emissions
reductions pursuant to CAA section

107(d)(3)(E)(iii).

16 See Footnote 8.

1. Permanent and Enforceable Emission
Controls Implemented

a. Federal Emission Control Measures

A variety of Federal and state control
programs have contributed to reduced
on-road, point source, and nonroad
emissions of NOx and VOC in the
Washington Area, with additional
emission reductions expected to occur
in the future as older equipment and
vehicles are replaced with newer,
compliant models. Federal emission
control measures include the following:

Tier 2 Motor Vehicle Emissions
Standards and Gasoline Sulfur Control
Requirements

On February 10, 2000 (65 FR 6698),
EPA promulgated Tier 2 motor vehicle
emission standards and gasoline sulfur
control requirements. These emission
control requirements result in lower
NOx and VOC emissions from new cars
and light duty trucks, including sport
utility vehicles. With respect to fuels,
this rule required refiners and importers
of gasoline to meet lower standards for
sulfur in gasoline, which were phased
in between 2004 and 2006. By 2006,
refiners were required to meet a 30 ppm
average sulfur level, with a maximum
cap of 80 ppm. This reduction in fuel
sulfur content ensures the effectiveness
of low emission-control technologies.
The Tier 2 tailpipe standards
established in this rule were phased in
for new vehicles between 2004 and
2009. EPA estimated in the final rule
that this program will reduce annual
NOx emissions by about 2.2 million
tons per year in 2020 and 2.8 million
tons per year in 2030 after the program
is fully implemented and non-compliant
vehicles have all been retired.

Control of Emissions From Nonroad
Spark-Ignition Engines and Equipment

On October 8, 2008 (73 FR 59034),
EPA finalized emission standards for
new nonroad spark-ignition engines.
The exhaust emission standards applied
beginning in 2010 for new marine spark-
ignition engines and in 2011 and 2012
for different sizes of new land-based,
spark-ignition engines at or below 19
kW (i.e. small engines used primarily in
lawn and garden applications). In the
October 8, 2008 final rule, EPA
estimated that by 2030 the rule will
result in annual nationwide reductions
of 604,000 tons of volatile organic
hydrocarbon emissions, 132,200 tons of
NOx emissions, and 5,500 tons of
directly-emitted PM; s emissions. These
reductions correspond to significant
reductions in the formation of ground-
level ozone.

Nonroad Diesel Engines Tier 1 and Tier
2

On June 17, 1994 (59 FR 31306), EPA
made an affirmative determination
under section 213(a)(2) of the CAA that
nonroad engines are significant
contributors to ambient ozone or CO
levels in more than one nonattainment
area. In the same notice, EPA also made
a determination under CAA section
213(a)(4) that other emissions from
compression-ignition (CI) nonroad
engines rated at or above 37 kilowatts
(kW) cause or contribute to air pollution
that may reasonably be anticipated to
endanger public health or welfare. In
the June 17, 1994 final rule, EPA set a
first phase of emission standards (Tier 1
standards) for nonroad diesel engines
rated 37 kW and above. These standards
apply to nonroad, compression-ignition
(i.e. diesel-powered) utility engines
including, but not limited to, farm,
construction, and industrial equipment,
rated at or above 37 kW. On October 23,
1998 (63 FR 56968), EPA finalized a
second phase of emission standards
(Tier 2 standards) for nonroad diesel
engines rated under 37 kW. These
emission standards have resulted in a
decrease in NOx emissions from the
combustion of diesel fuel used to power
this equipment. The Tier 1 and Tier 2
standards for nonroad diesel engines
will continue to result in emission
reductions as older equipment is
replaced with newer, compliant models.

Emissions Standards for Large Spark
Ignition Engines

On November 8, 2002 (67 FR 68242),
EPA established emission standards for
large spark-ignition engines such as
those used in forklifts and airport
ground-service equipment; recreational
vehicles using spark-ignition engines
such as off-highway motorcycles, all-
terrain vehicles, and snow mobiles; and
recreational marine diesel engines.
These emission standards were phased
in from model year 2004 through 2012.
When the emission standards are fully
implemented in 2030, EPA expects a
national 75 percent reduction in
hydrocarbon (HC) emissions, 82 percent
reduction in NOx emissions, 61 percent
reduction in CO emissions, and a 60
percent reduction in direct particulate
matter (PM) emissions from these
engines, equipment, and vehicles
compared to projected emissions if the
standards were not implemented.

Standards for Reformulated and
Conventional Gasoline

On February 16, 1994 (59 FR 7716),
EPA finalized regulations requiring that
gasoline in certain areas be reformulated
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to reduce vehicle emissions of toxic and
ozone-forming compounds, including
NOx and VOC. Reformulated gasoline
(RFG) is required in the Washington
Area. The first phase of the RFG
program (Phase I) began in 1995 and the
second phase (Phase II) began in 2000.
These standards affect various gasoline-
powered non-road mobile sources, such
as lawn equipment, generators, and
compressors. EPA estimates that Phase
I of the RFG program resulted in a 2
percent and 17 percent annual
reduction in NOx, and VOCs,
respectively, from 1995 emission levels
and prevented 64,000 tons of smog-
forming pollutants, including NOx and
VOC, from being emitted into the air
from 1995 to 2000. Phase II of the RFG
program, which began in 2000, was
expected to reduce emissions of NOx
and VOC by 7 percent and 27 percent,
respectively, from 1995 emission levels
and reduce emissions of smog-forming
pollutants by an additional 41,000
tons.1” The RFG program continues to
provide emission reductions in the
Washington Area as the use of RFG
results in less vehicle emissions of NOx
and VOC compared to the use of
conventional gasoline.

Emission Standards for Locomotives
and Locomotive Engines

On Aprﬂ 16, 1998 (63 FR 18978), EPA
established emission standards for NOx,
HC, CO, PM, and smoke from newly
manufactured and remanufactured
diesel-powered locomotives and
locomotive engines. These emission
standards were effective in 2000 and are

expected to result in a more than 60
percent reduction in NOx emissions
from locomotives by 2040 compared to
1995 baseline levels.

b. Control Measures Specific to the
Washington Area

Maryland Healthy Air Act

In addition to the measures referenced
previously, a reduction of emission of
ozone precursors can also be attributed
to the Maryland Healthy Air Act
(Annotated Code of Maryland
Environment Title 2 Ambient Air
Quality Control Subtitle 10 Healthy Air
Act Sections 2-1001 to 2—1005, with
implementing regulations at COMAR
26.11.27 Emission Limitations for Power
Plants). The Maryland Health Air Act
(HAA) was effective on July 16, 2007
and approved by EPA on September 4,
2008 (73 FR 51599). The HAA
established limits on the amount of NOx
and SO, emissions affected facilities in
Maryland could emit and required the
installation of on-site pollution controls
at 15 power plants in Maryland. The
first phase of the HAA occurred
between 2009 and 2010 and reduced
NOx emissions from affected sources by
almost 70% compared to 2002 levels.
The second phase of the HAA occurred
between 2012 and 2013. Maryland
estimates that the HAA will reduce NOx
emissions by approximately 75% from
2002 levels.

Closure of GenOn Potomac River LLC
Facility

The decrease in emissions of ozone
precursors is also attributable to the

closure of the GenOn Potomac River
plant located in Alexandria, Virginia.
This 482-megawatt electrical generating
facility consisted of five coal-fired
boilers and emitted 557.7 tons of NOx
annually and 2.7 tons of NOx per ozone
season day (tpd) in 2011. The plant
ceased operations and signed a mutual
determination letter on December 21,
2012, agreeing to the permanent
shutdown of the source and revoking all
permits for the facility.18 Therefore, this
closure is permanent and Federally
enforceable.

2. Emission Reductions

The District calculated the change in
emissions between 2011 and 2014
throughout the entire Washington Area
to demonstrate that air quality has
improved. The change in emissions is
shown in Table 2. The District used the
2011 base year emissions inventory for
the Washington Area as the
nonattainment year inventory because
2011 was one of the three years used to
designate the area nonattainment for the
2008 ozone NAAQS. EPA approved the
Washington Area 2011 base year
inventory as meeting the requirements
of CAA section 182(a)(1) on May 13,
2015 (80 FR 27276) for NOx and VOC
emissions and July 23, 2015 (80 FR
43625) for CO emissions. As explained
in EPA’s August 8, 2018 (83 FR 39019)
NPRM, 2014 was used as the attainment
year inventory in the maintenance plan
for the Washington Area.

TABLE 2—2011-2014 EMISSIONS REDUCTION FOR THE WASHINGTON, DC-MD-VA AREA

2011 2014 aZoll- reduoton
from 2011

VOC Emissions (tpd)
P22 O PP UPRPPPY 259.4 35.6 121
NOx Emissions (tpd)
LG T PP UPRPPPRNY 296.9 139.6 32.0
CO Emissions (tpd)
IR 1[0 O PSP PP PPRPP ‘ 1,617.9 ‘ 182.9 10.2

Note: 2011 emissions data is from the 2011 base year emissions inventory for the Washington, DC—MD-VA 2008 ozone NAAQS nonattain-
ment area that was approved by EPA on May 13, 2015 (80 FR 27276) for NOx and VOC emissions and July 23, 2015 (80 FR 43625) for CO

emissions.

17 See https://www.epa.gov/gasoline-standards/
reformulated-gasoline for more information on the
RFG program.

18 See Mutual Determination Letter from Virginia
Department of Environmental Quality to Mr.
William Lee Davis, President, GenOn Potomac
River, LLC, Subject: Mutual Determination of
Permanent Shutdown of the Potomac River

Generating Station, December 20, 2012 included in
the docket for this rulemaking available online at
https://www.regulations.gov, Docket ID: EPA-R03—
OAR-2018-0387.
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Table 2 shows that emissions of VOC
and NOx in the Washington area were
reduced by 35.6 tpd and 139.6 tpd,
respectively, between 2011 and 2014.
As discussed previously, the District has
identified several Federal rules that
resulted in the reduction of NOx and
VOC emissions from 2011 to 2014.
Therefore, the District has shown that
the air quality improvements in the
Washington Area are due to permanent
and enforceable emission reductions.

D. Does the District have a fully
approvable ozone maintenance plan for
the Washington Area?

As one of the criteria for redesignation
to attainment, section 107(d)(3)(E)(iv) of
the CAA requires EPA to determine that
the area has a fully approved
maintenance plan pursuant to section
175A of the CAA. Section 175A of the
CAA sets forth the elements of a
maintenance plan for areas seeking
redesignation from nonattainment to
attainment. Under CAA section 175A,
the maintenance plan must demonstrate
continued attainment of the NAAQS for
at least 10 years after the Administrator
approves a redesignation to attainment.
Eight years after the redesignation, the
state must submit a revised maintenance
plan which demonstrates that
attainment of the NAAQS will continue
for an additional 10 years beyond the
initial 10-year maintenance period. To
address the possibility of future NAAQS
violations, the maintenance plan must
contain contingency measures, as EPA
deems necessary, to assure prompt
correction of the future NAAQS
violation.

The Calcagni memorandum provides
further guidance on the content of a
maintenance plan, explaining that a
maintenance plan should address five
elements: (1) An attainment emission
inventory; (2) a maintenance
demonstration; (3) a commitment for
continued air quality monitoring; (4) a
process for verification of continued
attainment; and (5) a contingency plan.

In conjunction with their requests to
redesignate their respective portions of
the Washington Area to attainment of
the 2008 ozone NAAQS, the District,
Maryland, and Virginia submitted, as a
revision to their SIPs, a plan to provide
for maintenance of the 2008 ozone
NAAQS through 2030, which is more
than 10 years after the expected
effective date of the redesignation to
attainment of the Washington Area. On
April 15, 2019, EPA approved the
District, Maryland, and Virginia’s
maintenance plan for the Washington
Area as a revision to the District’s,
Maryland’s, and Virginia’s SIPs. See 84
FR 15108. Therefore, EPA finds that the

District has satisfied the maintenance
plan requirement of CAA section
107(d)(3)(E)(iv) for redesignation of the
Washington Area.

IV. Proposed Action

EPA is proposing to approve the
District’s March 12, 2018 request to
redesignate to attainment the District’s
portion of the Washington Area. EPA is
soliciting public comments on the
issues discussed in this document.
These comments will be considered
before taking final action.

V. Statutory and Executive Order
Reviews

Under the CAA, the redesignation of
an area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of geographical area and do not
impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but
rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule,
proposing approval of the District’s
March 12, 2018 redesignation request
for the District’s portion of the
Washington Area, does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP is not approved
to apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: May 9, 2019.
Diana Esher,
Acting Regional Administrator, Region III.
[FR Doc. 2019-10466 Filed 5-20-19; 8:45 am]
BILLING CODE 6560-50-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

41 CFR Parts 51-8
RIN 3037-AA10

Proposed Public Availability of Agency
Materials

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.
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ACTION: Proposed rule with request for
comments.

SUMMARY: This document amends the
Committee for Purchase From People
Who Are Blind or Severely Disabled’s
(Committee) regulations in their entirety
under the Freedom of Information Act
(FOIA) to incorporate changes made to
the FOIA by the FOIA Improvement Act
of 2016. In addition, this document
amends provisions in the fee section to
reflect developments in the case law
and to streamline the description of the
factors to be considered when making
fee waiver determinations.

DATES: Comment Date: Comments
should be submitted on or before June
10, 2019 to be considered in the
formulation of the final rule.

ADDRESSES: You may submit your
comments, identified by ‘“RIN 3037-
AA10” by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Comments received will be posted
without change to www.regulations.gov
including any personal information
provided. To confirm receipt of your
comment(s), please check
www.regulations.gov approximately two
to three days after submission to verify
posting (except allow for 30 days for
posting of comments submitted by
mail).

FOR FURTHER INFORMATION CONTACT:
Timi Nickerson Kenealy, 703-603—-2121.

SUPPLEMENTARY INFORMATION:

I. Background

The Committee’s last rule amending
its FOIA policies was published in the
Federal Register on April 3, 1998,
Volume 63, No. 64, pages 16439—16440.

The Freedom of Information Act
(FOIA) at 5 U.S.C. 552, requires agencies
to “promulgate regulations, pursuant to
notice and receipt of public comment,
specifying the schedule of fees
applicable to the processing of requests
[the FOIA] and establishing procedures
and guidelines for determining when
such fees should be waived or reduced.”
Additionally, an agency may, in its
regulation, designate those components
that can receive FOIA requests, provide
for the aggregation of certain requests,
and provide for multitrack processing of
requests. Finally, the FOIA requires
agencies to “‘promulgate regulations
. . . providing for expedited processing
of requests for records.”

On June 30, 2016, the FOIA
Improvement Act of 2016 (Act) was
signed. The Act requires agencies to
notify requesters for engaging in dispute
resolution through the FOIA Public

Liaison and the Office of Government
Information Services. It also requires
that agencies

(i) make records that have been both
released previously and requested three
or more times available to the public in
electronic format,

(ii) establish a minimum of ninety
days for requesters to appeal an adverse
determination, and

(iii) provide, or direct requesters to,
dispute resolution services at various
times throughout the FOIA process.

The FOIA Improvement Act also adds
restrictions to when agencies can charge
certain fees if they are not able to meet
FOIA’s time limits.

This document replaces and
renumbers in its entirety the
Committee’s regulations in 41 CFR part
51-8 to reflect those statutory changes.

II. Changes Proposed by the Committee
in This Rulemaking

This rule amends the Committee’s
regulations under the FOIA consistent
with Department of Justice’s Guidance
for Agency FOIA Regulations issued
September 8, 2016, and adopts both the
format and suggested language of the
accompanying Template for Agency
FOIA Regulations. Revised provisions
include the following:

§51-8.1 (General) that replaces 51—
8.1 Purpose and 8.2 Scope,

§51-8.2 (Proactive disclosure of
Committee records) (new), replaces 51—
8.4 Availability of materials requiring
agencies to make records available in
electronic format rather than making
them available for public inspection and
copying,

§51-8.3 (Requirements for making
requests, replaces old 51-8.5 Requests
for records (old 8.3 Definitions is
repealed (definitions are incorporated in
each section where included)),

§ 51-8.4 (Responsibility for
responding to requests), replaces old
51-8.4 Availability of materials
(allowing for review of records at the
agency’s physical location—repealed)
and 51-8.9 Records of other agencies
now at 51-8.4(c)(2)

§51-8.5 (Timing of responses to
requests), replaces old 51.8-7
Committee response to requests for
records and 51-8.11 Extensions of time,

§51-8.6 (Response to requests),
replaces old 51-8.6 Aggregating requests
and 8.7 Committee response to requests
for records,

§51-8.7 (Confidential commercial
information), replaces old 51-8.8
Business information,

§51-8.8 (Administrative appeals)
replaces 51-8.10 Appeals,

§51-8.9 (Preservation of records),
replaces 51-8.16 Preservation of
records,

§51-8.10 (Fees) replaces 51-8.7(f)
notice of fees or to modify request and
(g) notice requirements for fees, 8.12 Fee
schedule, 8.13 Fees charged by category
of requester, 8.14 Fee waivers and
reductions, and 8.15 Collection of fees
and charges, and

§51-8.11 (Other rights and services)
(new).

Section 51-8.1 (General) is revised to
delete the reference to the Department’s
policy regarding discretionary release of
information whenever disclosure would
not foreseeably harm an interest
protected by a FOIA exemption, because
that foreseeable harm standard is now
part of the FOIA statute itself as a result
of the FOIA Improvement Act of 2016.

Section 51-8.2 (Proactive disclosure
of Department records) is revised to
more clearly reflect the FOIA
Improvement Act of 2016’s requirement
that records the FOIA requires agencies
to make available for public inspection
must be in an electronic format, rather
than simply made available for public
inspection and copying.

As explained below, this document
amends the provisions in 51-8.12
through 51-8.15 by incorporating all
fee-related provisions provisions in
§ 51-8.10 (Fees) to incorporate the new
statutory restrictions on charging fees in
certain circumstances, to reflect
developments in the case law, and to
streamline the description of the factors
to be considered when making fee
waiver determinations. Paragraph (b) of
§ 51-8.10 (Fees) conforms to recent
decisions of the D.C. Circuit Court of
Appeals addressing two FOIA fee
categories: “representative of the news
media” and “educational institution.”
See Cause of Action v. FTC, 799 F.3d
1108 (D.C. Cir. 2015); Sack v. DOD, 823
F.3d 687 (D.C. Cir. 2016). The
Committee’s existing FOIA regulations
state that a representative of the news
media is “any person actively gathering
news for an entity that is organized and
operated to publish or broadcast news to
the public.” In Cause of Action, 799
F.3d at 1125, the court held that a
representative of the news media need
not work for an entity that is “organized
and operated” to publish or broadcast
news. Therefore, the definition of
“representative of the news media” is
revised to remove the “organized and
operated” requirement. The definition
of “educational institution” is revised to
reflect the holding in Sack, 823 F.3d at
688, that students who make FOIA
requests in furtherance of their
coursework or other school-sponsored
activities may qualify under this
requester category.

Paragraph (d)(2) of § 51-8.10, which
addresses restrictions on charging fees


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 84, No. 98/Tuesday, May 21, 2019/Proposed Rules

23007

when the FOIA’s time limits are not
met, is revised to reflect changes made
to those restrictions by the FOIA
Improvement Act of 2016. Specifically,
these changes reflect that agencies may
not charge search fees (or duplication
fees for representatives of the news
media and educational/non-commercial
scientific institution requesters) when
the agency fails to comply with the
FOIA’s time limits. The restriction on
charging fees is excused and the agency
may charge fees as usual when it
satisfies one of three exceptions detailed
at 5 U.S.C. 552(a)(4)(A)(viii)(II).

Lastly, this rule revises paragraph (k)
of § 51-8.10, which addresses the
requirements for a waiver or reduction
of fees, to specify that requesters may
seek a waiver of fees and to streamline
and simplify the description of the
factors to be considered by components
when making fee waiver
determinations. These updates do not
substantively change the analysis, but
instead present the factors in a way that
is clearer to both the Committee and
requesters. Rather than six factors, the
amended section provides for three
overall factors. Specifically, a requester
should be granted a fee waiver if the
requested information (1) sheds light on
the activities and operations of the
government; (2) is likely to contribute
significantly to public understanding of
those operations and activities; and (3)
is not primarily in the commercial
interest of the requester. This
streamlined description facilitates easier
understanding and application of the
statutory standard.

Section 51-8.1 (General) is revised to
delete the reference to the Department’s
policy regarding discretionary release of
information whenever disclosure would
not foreseeably harm an interest
protected by a FOIA exemption, because
that foreseeable harm standard is now
part of the FOIA statute itself as a result
of the FOIA Improvement Act of 2016.

Section 51-8.2 (Proactive disclosure
of Department records) is revised to
more clearly reflect the FOIA
Improvement Act of 2016’s requirement
that records the FOIA requires agencies
to make available for public inspection
must be in an electronic format, rather
than simply made available for public
inspection and copying.

Additional information about the
Committee’s FOIA program—including
how to submit a FOIA request to the
Committee can be found at https://
www.abilityone.gov/laws, regulations
and_policy/foia.html.

III. Expected Impact of the Proposed
Rule

The Committee actively works to
make certain its FOIA system operates
as efficiently as possible. The website
provides explicit instructions for those
who wish to submit a FOIA request. The
Committee’s requesters are a diverse
community, including lawyers, industry
professionals, reporters, and members of
the public. Costs for these requestors
can include the time required to
research the current FOIA rule and the
time and preparation required to
respond to a request/appeal.

The Agency receives about an average
of 15 FOIA requests per year. The
majority of the FOIA requests, include
request for information on the number
of disabled personnel working on
individual projects, hourly wages of
personnel with disabilities working
individual projects. These proposed
revisions will make it easier to research
and review the Committee’s FOIA rule
before submitting a request. Many of the
measures discussed in Section II of this
document should facilitate FOIA
requests and production. Although the
Committee is unable to quantify these
savings, the Committee does believe it is
deregulatory in nature in that it
provides relief to requestors.

IV. Regulatory Procedures

Executive Order 12866—Regulatory
Planning and Review and Executive
Order 13563—Improving Regulation
and Regulatory Review

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. This document is
not a significant regulatory action,
under E.O. 12866.

Executive Order 13771—Reducing
Regulations and Controlling Regulatory
Costs

This proposed rule is expected to be
an E.O. 13771 deregulatory action.
Details can be found in Section III—
Expected Impact of the Proposed Rule.

Regulatory Flexibility Act

It has been certified that this rule is
not subject to the Regulatory Flexibility
Act (5 U.S.C. 601) because it would not,

if promulgated, have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

This rule does not contain an
information collection requirement
subject to the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.).

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments.

List of Subjects in 41 CFR Part 51-8

Administrative practice and
procedure, Freedom of Information Act,
Privacy Act.

For reasons set forth in the preamble,
the Committee proposes to amend 41
CFR part 51-8 to read as follows:

PART 51-8—PUBLIC AVAILABILTY OF
AGENCY MATERIALS

Sec.

51-8.1. General.

51-8.2. Proactive Disclosures.

51-8.3. Requirements for Making Requests.
51-8.4. Responsibility for Responding to

Requests.

51-8.5. Timing of Responses to Requests.

51-8.6. Responses to Requests.

51-8.7. Confidential Commercial
Information.

51-8.8. Administrative Appeals.

51-8.9. Preservation of Records.

51-8.10. Fees.

51-8.11. Other Rights and Services.

Authority: 5 U.S.C. 552

PART 51-8—PUBLIC AVAILABILTY OF
AGENCY MATERIALS

§51-8.1 General.

(a) This part contains the rules that
the Committee for Purchase From
People Who Are Blind or Severely
Disabled (Committee) follows in
processing requests for records under
the Freedom of Information Act
(“FOIA”), 5 U.S.C. 552. The rules in this
part should be read in conjunction with
the text of the FOIA and the Uniform
Freedom of Information Fee Schedule
and Guidelines published by the Office
of Management and Budget (“OMB
Guidelines”). Requests made by
individuals for records about
themselves under the Privacy Act of
1974, 5 U.S.C. 5524, are processed
under part 51-9 as well as under this
part. As a matter of policy, the
Committee makes discretionary
disclosures of records or information
exempt from disclosure under the FOIA
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whenever disclosure would not
foreseeably harm an interest protected
by a FOIA exemption, but this policy
does not create any right enforceable in
court.

(b) The Committee has a centralized
system for processing requests, all
requests are handled by the FOIA
Officer.

§51-8.2 Proactive Disclosures.

Records that the Committee is
required to make available for public
inspection in an electronic format may
be accessed through the Committee’s
public website: www.abilityone.gov. The
Committee is responsible for
determining which of its records must
be made publicly available, for
identifying additional records of interest
to the public that are appropriate for
public disclosure, and for posting and
indexing such records. The Committee
shall ensure that its website of posted
records and indices is reviewed and
updated on an ongoing basis. The
Committee’s FOIA Public Liaison
contact information is available at
http://www.abilityone.gov/laws,
regulations_and_policy/foia.html.

§51-8.3 Requirements for Making
Requests.

(a) General Information.

(1) The Committee has designated a
FOIA office to process and respond to
all FOIA requests. All Committee
departments have the capability to
receive requests electronically either
through email or a web portal. A request
will receive the quickest possible
response if it is addressed to the FOIA
office. To make a request for records, a
requester should write directly to the
FOIA office.

(2) A requester may submit a request
for records to the Executive Director at
the Committee’s offices, 1401 S. Clark
Street, Suite 715, Arlington, Virginia
22202-3259, or via email to FOIA@
abilityone.gov, or via facsimile to (703)
603—0655. The request must be in
writing and should indicate that it is
being made under the FOIA. Failure to
submit a request in accordance with
these procedures may delay the
processing of the request.

(3) A requester who is making a
request for records about himself or
herself must comply with the
verification of identity provision set
forth in part 51-9.

(4) Where a request for records
pertains to a third party, a requester may
receive greater access by submitting
either a notarized authorization signed
by that individual or a declaration made
in compliance with the requirements set
forth in 28 U.S.C. 1746 by that

individual authorizing disclosure of the
records to the requester, or by
submitting proof that the individual has
deceased (e.g., a copy of a death
certificate or an obituary). As an
exercise of administrative discretion,
the Committee can require a requester to
supply additional information if
necessary in order to verify that a
particular individual has consented to
disclosure.

(b) Description of records sought.
Requesters must describe records sought
in sufficient detail to enable Committee
personnel to locate them with a
reasonable amount of effort. To the
extent possible, requesters should
include specific information that may
assist in identifying the requested
records, such as the date, title or name,
author, recipient, subject matter of the
record, case number, file designation, or
reference number. In general, requesters
should include as much detail as
possible about the specific records or
the types of records that they are
seeking. Before submitting their
requests, requesters may contact the
FOIA office or FOIA Public Liaison to
discuss the records they are seeking and
to receive assistance in describing the
records. If after receiving a request the
FOIA office determines that it does not
reasonably describe the records sought,
the FOIA office shall inform the
requester what additional information is
needed or why the request is otherwise
insufficient. Requesters who are
attempting to reformulate or modify
such a request may discuss their request
with the FOIA office or FOIA Public
Liaison, each of whom is available to
assist the requester in reasonably
describing the records sought. If a
request does not reasonably describe the
records sought, the agency’s response to
the request may be delayed.

(c) If the Committee determines that a
request does not reasonably describe the
records, it shall inform the requester of
this fact and extend to the requester an
opportunity to clarify the request or to
confer promptly with knowledgeable
Committee personnel to attempt to
identify the records being sought or to
reformulate a request. The Committee
may offer assistance in identifying
records and reformulating a request
where: the description is deemed
insufficient, the production of
voluminous records is required, or a
considerable number of work hours
would be required to complete the
request that would interfere with the
business of the Committee.

§51-8.4 Responsibility for Responding to
Requests.

(a) In general. Except in the instances
described in paragraphs (c) of this
section, the Committee is responsible
for responding to a record request it
received. In determining which records
are responsive to a request, the
Committee ordinarily will include only
records in its possession as of the date
that it begins its search. If any other date
is used, the Committee shall inform the
requester of that date. A record that is
excluded from the requirements of the
FOIA pursuant to 5 U.S.C. 552(c) is not
considered responsive to a request. The
Committee has no obligation to create a
record solely for the purpose of making
it available under the FOIA.

(b) Authority to grant or deny
requests. The Executive Director, or
designee, is authorized to grant or deny
any request for records that are
maintained by the Committee.

(c) Consultation, referral, and
coordination. When reviewing records
located by the Committee in response to
a request, the Committee shall
determine whether another agency of
the Federal Government is better able to
determine whether the record is exempt
from disclosure under the FOIA. As to
any such record, the Committee shall
proceed in one of the following ways:

(1) Consultation. When records
originated with the Committee
processing the request, but contain
information of interest to another
agency, or other Federal Government
office, the Committee should typically
consult with that other agency prior to
making a release determination.

(2) Referral.

(i) When upon the receipt of the
request the Committee determines that a
different agency, or other Federal
Government office is best able to
determine whether to disclose the
record, the Committee should refer the
responsibility for responding to the
request to the other agency, as long as
that agency is subject to the FOIA.
Ordinarily, the agency that originated
the record will be presumed to be best
able to make the disclosure
determination. However, if the
Committee processing the request and
the originating agency jointly agree that
the former is in the best position to
respond regarding the record, then the
record may be handled as a
consultation.

(ii) Whenever the Committee refers
any part of the responsibility for
responding to a request to another
agency, it shall document the referral,
maintain a copy of the record that it
refers, and notify the requester of the
referral and inform the requester of the
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name(s) of the agency to which the
record was referred, including that
agency’s FOIA contact information.

(3) Coordination. The standard
referral procedure is not appropriate
where disclosure of the identity of the
agency to which the referral would be
made could harm an interest protected
by an applicable exemption, such as the
exemptions that protect personal
privacy or national security interests.
For example, if the Committee
responding to a request for records on
a living third party locates within its
files records originating with a law
enforcement agency, and if the existence
of that law enforcement interest in the
third party was not publically known,
then to disclose that law enforcement
interest could cause an unwarranted
invasion of the personal privacy of the
third party. Similarly, if the Committee
locates within its files material
originating with an Intelligence
Community agency, and the
involvement of that agency in the matter
is classified and not publicly
acknowledged, then to disclose or give
attribution to the involvement of that
Intelligence Community agency could
cause national security harms. In such
instances, in order to avoid harm to an
interest protected by an applicable
exemption, the Committee, upon receipt
of the request, should coordinate with
the originating component or agency to
seek its views on the disclosability of
the record. The release determination
for the record that is the subject of the
coordination should then be conveyed
to the requester by the Committee.

(d) Classified information. Whenever
a request involves a record containing
information that has been classified or
may be appropriate for classification by
another agency under any applicable
executive order concerning the
classification of records, the Committee
shall refer the responsibility for
responding to the request regarding that
information to the agency that classified
the information, or that should consider
the information for classification.
Whenever a component’s record
contains information that has been
derivatively classified (e.g., when it
contains information classified by
another agency), the Committee shall
refer the responsibility for responding to
that portion of the request to the agency
that classified the underlying
information.

(e) Timing of responses to
consultations and referrals. All
consultations and referrals received by
the Committee will be handled
according to the date that the FOIA
request was received by the first agency.

(f) Agreements regarding
consultations and referrals. The
Committee may establish agreements
with other agencies to eliminate the
need for consultations or referrals with
respect to particular types of records.

§51-8.5 Timing of Responses to
Requests.

(a) In general.

(1) The Committee ordinarily will
respond to requests according to their
order of receipt. The time limits
prescribed in the FOIA will begin only
after the Committee identifies a request
as being made under the FOIA and
deemed received by the Committee.

(2) An initial determination whether,
and to what extent, to grant each request
for records or a fee waiver shall be made
within 10 business days after receipt of
that request. The requester shall be
notified as soon as the determination is
made.

(3) When a requester complies with
the procedures established in this part
for obtaining records under the FOIA,
the request shall receive prompt
attention, and a response will be made
within 20 business days.

(b) Unusual circumstances. Whenever
the Committee cannot meet the statutory
time limit for processing a request
because of “unusual circumstances,” as
defined in the FOIA, and the Committee
extends the time limit on that basis, the
Committee shall, before expiration of
the 20-day period to respond, notify the
requester in writing of the unusual
circumstances involved and of the date
by which processing of the request can
be expected to be completed. Where the
extension exceeds 10 working days, the
Committee will, as described by the
FOIA, provide the requester with an
opportunity to modify the request or
arrange an alternative time period for
processing the original or modified
request. The Committee shall make
available its FOIA office and its FOIA
Public Liaison for this purpose. The
agency must also alert requesters to the
availability of the Office of Government
Information Services to provide dispute
resolution services.

(c) Aggregating requests. For the
purposes of satisfying unusual
circumstances under the FOIA, the
Committee may aggregate requests in
cases where it reasonably appears that
multiple requests, submitted either by a
requester or by a group of requesters
acting in concert, constitute a single
request that would otherwise involve
unusual circumstances. The Committee
shall not aggregate multiple requests
that involve unrelated matters.

(d) Multitrack processing. (1) The
Committee may use two or more

processing tracks by distinguishing
between simple, complex, and
expedited requests based on the amount
of work and/or time needed to process
a request or the number of pages
involved. Expedited processing shall be
in accordance with the standards set
forth in paragraph (g) of this section.
Among the factors a component may
consider are the number of pages
involved in processing the request and
the need for consultations or referrals.
The Committee shall advise requesters
of the track into which their request
falls and, when appropriate, shall offer
the requesters an opportunity to narrow
their request so that it can be placed in
a different processing track.

(e) Expedited processing. (1) Requests
and appeals may be taken out of order
and given expedited treatment
whenever it is determined that they
involve:

(i) Circumstances in which the lack of
expedited processing could reasonably
be expected to pose an imminent threat
to the life or physical safety of an
individual;

(ii) An urgency to inform the public
about an actual or alleged Federal
Government activity, if made by a
person who is primarily engaged in
disseminating information;

(iii) The loss of substantial due
process rights; or

(iv) A matter of widespread and
exceptional media interest in which
there exist possible questions about the
government’s integrity that affect public
confidence.

(2) A request for expedited processing
may be made at any time. Requests
based on paragraphs (e)(1)(i) through
(iv) of this section must be submitted to
the Committee’s FOIA office.

(3) A requester who seeks expedited
processing must submit a statement,
certified to be true and correct,
explaining in detail the basis for making
the request for expedited processing.
For example, under paragraph (e)(1)(ii)
of this section, a requester who is not a
full-time member of the news media
must establish that the requester is a
person whose primary professional
activity or occupation is information
dissemination, though it need not be the
requester’s sole occupation. Such a
requester also must establish a
particular urgency to inform the public
about the government activity involved
in the request—one that extends beyond
the public’s right to know about
government activity generally. The
existence of numerous articles
published on a given subject can be
helpful in establishing the requirement
that there be an ‘“‘urgency to inform” the
public on the topic. As a matter of
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administrative discretion, the
Committee may waive the formal
certification requirement.

(4) The Committee shall notify the
requester within 10 calendar days of the
receipt of a request for expedited
processing of its decision whether to
grant or deny expedited processing. If
expedited processing is granted, the
request will be given priority and
processed as soon as practicable. If a
request for expedited processing is
denied, any appeal of that decision shall
be acted on expeditiously.

§51-8.6 Responses to Requests.

(a) In general. The Committee should,
to the extent practicable, communicate
with requesters having access to the
internet using electronic means, such as
email or web portal.

(b) Acknowledgment of requests. The
Committee shall acknowledge the
request and assign it an individualized
tracking number if it will take longer
than 10 working days to process. The
Committee shall include in the
acknowledgement a brief description of
the records sought to allow requesters to
more easily keep track of their requests.

(c) Grants of requests. When the
Committee makes a determination to
grant a request in full or in part, it shall
notify the requester in writing. The
Committee shall inform the requester of
any fees charged under subpart 51-8.10
of this part and shall disclose the
requested records to the requester
promptly upon payment of any
applicable fees. The Committee must
inform the requester of the availability
of the FOIA Public Liaison to offer
assistance.

(d) Adverse determinations of
requests. If the Committee makes an
adverse determination denying a request
in any respect, the requester will be
notified in writing. Adverse
determinations, or denials of requests,
include decisions that: the requested
record is exempt, in whole or in part;
the request does not reasonably describe
the records sought; the information
requested is not a record subject to the
FOIA; the requested record does not
exist, cannot be located, or has been
destroyed; or the requested record is not
readily reproducible in the form or
format sought by the requester. Adverse
determinations also include denials
involving fees or fee waiver matters or
denials of requests for expedited
processing.

(e) Content of denial. The denial will
be signed by the Executive Director or
designee and include:

(1) The name and title or position of
the person responsible for the denial;

(2) A brief statement of the reasons for
the denial, including any FOIA
exemption applied in denying the
request;

(3) An estimate of the volume of any
records or information withheld, such
as the number of pages or some other
reasonable form of estimation, although
such an estimate is not required if the
volume is otherwise indicated by
deletions marked on records that are
disclosed in part or if providing an
estimate would harm an interest
protected by an applicable exemption;

(4) A statement that the denial may be
appealed under subpart 51-8.8 of this
part, and a description of the appeal
requirements set forth therein; and

(5) A statement notifying the requester
of the assistance available from the
Committee’s FOIA Public Liaison and
the dispute resolution services offered
by Office of Government Information
Services (OGIS).

§51-8.7 Confidential Commercial
Information.

(a) Definitions.

(1) Confidential commercial
information means commercial or
financial information obtained by the
Committee from a submitter that may be
protected from disclosure under
Exemption 4 of the FOIA, 5 U.S.C.
552(b)(4).

(2) Submitter means any person or
entity, including a corporation, State, or
foreign government, but not including
another Federal Government entity, that
provides confidential commercial
information, either directly or indirectly
to the Federal Government.

(b) Designation of confidential
commercial information. A submitter of
confidential commercial information
must use good faith efforts to designate
by appropriate markings, either at the
time of submission or within a
reasonable time thereafter, any portion
of its submission that it considers to be
protected from disclosure under
Exemption 4. These designations expire
10 years after the date of the submission
unless the submitter requests and
provides justification for a longer
designation period.

(c) When notice to submitters is
required. (1) The Committee will
promptly provide written notice to the
submitter of confidential commercial
information whenever records
containing such information are
requested under the FOIA if, after
reviewing the request, the responsive
records, and any appeal by the
requester, the Committee determines
that it may be required to disclose the
records, provided:

(i) The requested information has
been designated in good faith by the
submitter as information considered
protected from disclosure under
Exemption 4; or

(ii) The Committee has a reason to
believe that the requested information
may be protected from disclosure under
Exemption 4, but has not yet
determined whether the information is
protected from disclosure under that
exemption or any other applicable
exemption.

(2) The notice must either describe
the commercial information requested
or include a copy of the requested
records or portions of records
containing the information. In cases
involving a voluminous number of
submitters, notice may be made by
posting or publishing the notice in a
place or manner reasonably likely to
accomplish notification.

(d) Exceptions to submitter notice
requirements. The notice requirements
of this section do not apply if:

(1) The Committee determines that
the information is exempt under the
FOIA;

(2) The information has been lawfully
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by a statute other than the
FOIA or by a regulation issued in
accordance with the requirements of
Executive Order 12600 of June 23, 1987;
or

(4) The designation made by the
submitter under paragraph (b) of this
section appears obviously frivolous,
except that, in such a case, the
Committee shall give the submitter
written notice of any final decision to
disclose the information and shall
provide that notice within a reasonable
number of days prior to a specified
disclosure date.

(e) Opportunity to object to disclosure.

(1) Tﬁe Committee will specify a
reasonable time period within which
the submitter must respond to the notice
referenced above. If a submitter has any
objections to disclosure, it should
provide the Committee a detailed
written statement that specifies all
grounds for withholding the particular
information under any exemption of the
FOIA. In order to rely on Exemption 4
as basis for nondisclosure, the submitter
must explain why the information
constitutes a trade secret or commercial
or financial information that is
privileged or confidential.

(2) A submitter who fails to respond
within the time period specified in the
notice shall be considered to have no
objection to disclosure of the
information. Information received by
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the Committee after the date of any
disclosure decision shall not be
considered by the Committee. Any
information provided by a submitter
under this subpart may itself be subject
to disclosure under the FOIA.

(f) Analysis of objections. The
Committee will consider a submitter’s
objections and specific grounds for
nondisclosure in deciding whether to
disclose the requested information.

(g) Notice of intent to disclose.

(1) Whenever the Committee decides
to disclose information over the
objection of a submitter, the Committee
will provide the submitter written
notice, which will include:

(i) A statement of the reasons why
each of the submitter’s disclosure
objections was not sustained;

(ii) A description of the information to
be disclosed; and

(iii) A specified disclosure date,
which must be a reasonable time after
the notice, and not less than 10 business
days after the date of the notice
submission.

(iv) A statement that the submitter
must notify the Committee immediately
if the submitter intends to seek
injunctive relief.

(2) Notwithstanding paragraph (e)(2)
of this section, even if the submitter
fails to respond to Committee’s notice
specified in paragraph (c) of this
section, whenever the Committee
decides to disclose the commercial
information, the Committee will provide
the submitter written notice of
disclosure, as specified in paragraph
(g)(1) of this section.

(h) Notice of FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of confidential
commercial information, the Committee
will promptly notify the submitter.

(i) Requester notification. The
Committee will notify the requester
whenever it provides the submitter with
notice and an opportunity to object to
disclosure; whenever it notifies the
submitter of its intent to disclose the
requested information; and whenever a
submitter files a lawsuit to prevent the
disclosure of the information.

§51-8.8 Administrative Appeals.

(a) Requirements for making an
appeal. A requester may appeal any
adverse determinations to the
Committee’s Chief FOIA Officer. The
contact information for the FOIA Officer
is available at the Committee’s website,
at http://www.abilityone.gov/laws,
regulations and_policy/foia.html.
Appeals can be submitted through email
or the web portal accessible on the FOIA
web page. Examples of adverse
determinations are provided in § 51—

8.6(d). The requester must make the
appeal in writing and to be considered
timely it must be postmarked, or in the
case of electronic submissions,
transmitted, within 90 calendar days
after the date of the response. The
appeal should clearly identify the
Committee’s determination that is being
appealed and the assigned request
number. To facilitate handling, the
requester should mark both the appeal
letter and envelope, or subject line of
the electronic transmission, ‘“Freedom
of Information Act Appeal.”

(b) Adjudication of appeals.

(1) The Committee Executive Director
or designee will act on behalf of the
Committee on all appeals under this
section.

(2) An appeal ordinarily will not be
adjudicated if the request becomes a
matter of FOIA litigation.

(3) On receipt of any appeal involving
classified information, the Committee’s
Chief FOIA Officer shall take
appropriate action to ensure compliance
with

(c) Decisions on appeals. A decision
on an appeal must be made in writing.
A decision that upholds a Committee
determination will contain a statement
that identifies the reasons for the
affirmance, including any FOIA
exemptions applied. The decision will
provide the requester with notification
of the statutory right to file a lawsuit
and will inform the requester of the
mediation services offered by the Office
of Government Information Services
(OGIS) of the National Archives and
Records Administration as a non-
exclusive alternative to litigation. If a
Committee’s decision is remanded or
modified on appeal, the requester will
be notified of that determination in
writing. The Committee will thereafter
further process the request in
accordance with that appeal
determination and respond directly to
the requester.

(d) Engaging in dispute resolution
services provided by OGIS. Mediation is
a voluntary process. If the Committee
agrees to participate in the mediation
services provided by the Office of
Government Information Services, it
will actively engage as a partner to the
process in an attempt to resolve the
dispute.

(e) When appeal is required. Before
seeking review by a court of a
Committee’s adverse determination, a
requester generally must first submit a
timely administrative appeal.

§51-8.9 Preservation of Records.

The Committee will preserve all
correspondence pertaining to the
requests it receives under this subpart,

as well as copies of all requested
records, until disposition or destruction
is authorized pursuant to Title 44 of the
United States Code or the General
Records Schedule 4.2 of the National
Archives and Records Administration.
Records will not be destroyed while
they are the subject of a pending
request, appeal, or lawsuit under the
Act.

§51-8.10 Fees.

(a) In general. The Committee will
charge for processing requests under the
FOIA in accordance with the provisions
of this section and with the OMB
Guidelines. In order to resolve any fee
issues that arise under this section, the
Committee may contact a requester for
additional information. The Committee
shall ensure that searches, review, and
duplication are conducted in the most
efficient and the least expensive
manner. The Committee will ordinarily
collect all applicable fees before sending
copies of records to a requester.
Requesters must pay fees by check or
money order payable to the United
States Department of Treasury.

(b) Definitions. For purposes of this
section:

(1) Commercial use request is a
request that asks for information for a
use or a purpose that furthers a
commercial, trade, or profit interest,
which can include furthering those
interests through litigation. The
Committee’s decision to place a
requester in the commercial use
category will be made on a case-by-case
basis based on the requester’s intended
use of the information.

(2) Direct costs are those expenses that
an agency incurs in searching for and
duplicating (and, in the case of
commercial use requests, reviewing)
records in order to respond to a FOIA
request. For example, direct costs
include the salary of the employee
performing the work (i.e., the basic rate
of pay for the employee, plus 16 percent
of that rate to cover benefits) and the
cost of operating computers and other
electronic equipment, such as
photocopiers and scanners. Direct costs
do not include overhead expenses such
as the costs of space, and of heating or
lighting a facility.

(3) Duplication is reproducing a copy
of a record, or of the information
contained in it, necessary to respond to
a FOIA request. Copies can take the
form of paper, audiovisual materials, or
electronic records, among others.

(4) Educational institution is any
school that operates a program of
scholarly research. A requester in this
fee category must show that the request
is made in connection with the
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requester’s role at the educational
institution. The Committee may seek
assurance from the requester that the
request is in furtherance of scholarly
research and agencies will advise
requesters of their placement in this
category.

Example 1. A request from a professor
of geology at a university for records
relating to soil erosion, written on
letterhead of the Department of Geology,
would be presumed to be from an
educational institution.

Example 2. A request from the same
professor of geology seeking drug
information from the Food and Drug
Administration in furtherance of a
murder mystery he is writing would not
be presumed to be an institutional
request, regardless of whether it was
written on institutional stationary.

Example 3. A student who makes a
request in furtherance of the student’s
coursework or other school-sponsored
activities and provides a copy of a
course syllabus or other reasonable
documentation to indicate the research
purpose for the request, would qualify
as part of this fee category.

(5) Noncommercial scientific
institution is an institution that is not
operated on a ‘“‘commercial” basis, as
defined in paragraph (b)(1) of this
section and that is operated solely for
the purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry. A requester in this
category must show that the request is
authorized by and is made under the
auspices of a qualifying institution and
that the records are sought to further
scientific research and are not for a
commercial use.

(6) Representative of the news media
is any person or entity that gathers
information of potential interest to a
segment of the public, uses its editorial
skills to turn the raw materials into a
distinct work, and distributes that work
to an audience. The term ‘“news’” means
information that is about current events
or that would be of current interest to
the public. Examples of news media
entities include television or radio
stations that broadcast “news” to the
public at large and publishers of
periodicals that disseminate ‘“news”
and make their products available
through a variety of means to the
general public, including news
organizations that disseminate solely on
the internet. A request for records
supporting the news-dissemination
function of the requester shall not be
considered to be for a commercial use.
“Freelance” journalists who
demonstrate a solid basis for expecting
publication through a news media entity

shall be considered as a representative
of the news media. A publishing
contract would provide the clearest
evidence that publication is expected;
however, the Committee shall also
consider a requester’s past publication
record in making this determination.

(7) Review is the examination of a
record located in response to a request
in order to determine whether any
portion of it is exempt from disclosure.
Review time includes processing any
record for disclosure, such as doing all
that is necessary to prepare the record
for disclosure, including the process of
redacting the record and marking the
appropriate exemptions. Review costs
are properly charged even if a record
ultimately is not disclosed. Review time
also includes time spent both obtaining
and considering any formal objection to
disclosure made by a confidential
commercial information submitter
under § 51-8.7 of this subpart, but it
does not include time spent resolving
general legal or policy issues regarding
the application of exemptions.

(8) Search is the process of looking for
and retrieving records or information
responsive to a request. Search time
includes page-by-page or line-by-line
identification of information within
records and the reasonable efforts
expended to locate and retrieve
information from electronic records.

(c) Charging fees. In responding to
FOIA requests, the Committee will
charge the following fees unless a
waiver or reduction of fees has been
granted under paragraph (k) of this
section. Because the fee amounts
provided below already account for the
direct costs associated with a given fee
type, the Committee should not add any
additional costs to charges calculated
under this section.

(1) Search.

(i) Requests made by educational
institutions, noncommercial scientific
institutions, or representatives of the
news media are not subject to search
fees. The Committee will charge search
fees for all other requesters, subject to
the restrictions of paragraph (d) of this
section. The Committee may properly
charge for time spent searching even if
responsive records are not located or if
the Committee determines that the
records are entirely exempt from
disclosure.

(ii) For each quarter hour spent by
personnel searching for requested
records, including electronic searches
that do not require new programming,
the fees shall be as follows:
Professional—$10.00; and clerical/
administrative—$4.75.

(iii) Requesters shall be charged the
direct costs associated with conducting

any search that requires the creation of
a new computer program to locate the
requested records. Requesters shall be
notified of the costs associated with
creating such a program and must agree
to pay the associated costs before the
costs may be incurred.

(iv) For requests that require the
retrieval of records stored by an agency
at a Federal records center operated by
the National Archives and Records
Administration (NARA), additional
costs shall be charged in accordance
with the Transactional Billing Rate
Schedule established by NARA.

(2) Duplication. Duplication fees shall
be charged to all requesters, subject to
the restrictions of paragraph (d) of this
section. The Committee shall honor a
requester’s preference for receiving a
record in a particular form or format
where it is readily reproducible by the
Committee in the form or format
requested. Where photocopies are
supplied, agencies will provide one
copy per request at the cost of 25¢ per
page. For copies of records produced on
tapes, disks, or other media, the
Committee will charge the direct costs
of producing the copy, including
operator time. Where paper documents
must be scanned in order to comply
with a requester’s preference to receive
the records in an electronic format, the
requester shall also pay the direct costs
associated with scanning those
materials. For other forms of
duplication, agencies will charge the
direct costs.

(3) Review. The Committee will
charge review fees to requesters who
make commercial use requests. Review
fees will be assessed in connection with
the initial review of the record, i.e., the
review conducted by the Committee to
determine whether an exemption
applies to a particular record or portion
of a record. No charge will be made for
review at the administrative appeal
stage of exemptions applied at the
initial review stage. However, if a
particular exemption is deemed to no
longer apply, any costs associated with
the Committee’s re-review of the records
in order to consider the use of other
exemptions may be assessed as review
fees. Review fees will be charged at the
same rates as those charged for a search
under paragraph (c)(1)(ii) of this section.

(d) Restrictions on charging fees.

(1) No search fees will be charged for
requests by educational institutions
(unless the records are sought for a
commercial use), noncommercial
scientific institutions, or representatives
of the news media.

(2)(i) If the Committee fails to comply
with the FOIA’s time limits in which to
respond to a request, it may not charge
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search fees, or, in the instances of
requests from requesters described in
paragraph (d)(1) of this section, may not
charge duplication fees, except as
described in paragraphs (d)(2)(ii)
through (iv) of this section.

(ii) If the Committee has determined
that unusual circumstances, as defined
by the FOIA, apply and the Committee
provided timely written notice to the
requester in accordance with the FOIA,
a failure to comply with the time limit
shall be excused for an additional 10
days.

(ii1) If the Committee has determined
that unusual circumstances, as defined
by the FOIA, apply and more than 5,000
pages are necessary to respond to the
request, the Committee may charge
search fees, or, in the case of requesters
described in paragraph (d)(1) of this
section, may charge duplication fees if
the following steps are taken. The
Committee must have provided timely
written notice of unusual circumstances
to the requester in accordance with the
FOIA and the Committee must have
discussed with the requester via written
mail, email, or telephone (or made not
less than three good-faith attempts to do
so) how the requester could effectively
limit the scope of the request in
accordance with 5. U.S.C.
552(a)(6)(B)(ii). If this exception is
satisfied, the Committee may charge all
applicable fees incurred in the
processing of the request.

(iv) If a court has determined that
exceptional circumstances exist, as
defined by the FOIA, a failure to comply
with the time limits shall be excused for
the length of time provided by the court
order.

(3) No search or review fees will be
charged for a quarter-hour period unless
more than half of that period is required
for search or review.

(4) Except for requesters seeking
records for a commercial use,
Committee shall provide without
charge:

(i) The first 100 pages of duplication
(or the cost equivalent for other media);
and

(ii) The first two hours of search.

(5) No fee will be charged when the
total fee, after deducting the 100 free
pages (or its cost equivalent) and the
first two hours of search, is equal to or
less than $25.

(e) Notice of anticipated fees in excess
of $25.00.

(1) When the Committee determines
or estimates that the fees to be assessed
in accordance with this section will
exceed $25.00, the requesting party will
be notified of the actual or estimated
amount of the fees, including a
breakdown of the fees for search, review

or duplication, unless a written
statement from the requester has been
received indicating a willingness to pay
fees as high as those anticipated. If only
a portion of the fee can be readily
estimated, the Committee shall advise
the requester accordingly. If the
requester is a noncommercial use
requester, the notice shall specify that
the requester is entitled to the statutory
entitlements of 100 pages of duplication
at no charge and, if the requester is
charged search fees, two hours of search
time at no charge, and shall advise the
requester whether those entitlements
have been provided.

(2) If the Committee notifies the
requester that the actual or estimated
fees are in excess of $25.00, the request
will not be considered received and
further work will not be completed until
the requester commits in writing to pay
the actual or estimated total fee, or
designates some amount of fees the
requester is willing to pay, or, in the
case of a noncommercial use, requester
who has not yet been provided with the
requester’s statutory entitlements,
designates that the requester seeks only
that which can be provided by the
statutory entitlements. The requester
must provide the commitment or
designation in writing, and must, when
applicable, designate an exact dollar
amount the requester is willing to pay.
The Committee is not required to accept
payments in installments.

(3) If the requester has indicated a
willingness to pay some designated
amount of fees, but the Committee
estimates that the total fee will exceed
that amount, the Committee will toll the
processing of the request when it
notifies the requester of the estimated
fees in excess of the amount the
requester has indicated a willingness to
pay. The Committee will inquire
whether the requester wishes to revise
the amount of fees the requester is
willing to pay or modify the request.
Once the requester responds, the time to
respond will resume from where it was
at the date of the notification.

(4) The Committee will make
available the FOIA Public Liaison or
other personnel to assist any requester
in reformulating a request to meet the
requester’s needs at a lower cost.

(f) Charges for other services.
Although not required to provide
special services, if the Committee
chooses to do so as a matter of
administrative discretion, the direct
costs of providing the service will be
charged. Examples of such services
include certifying that records are true
copies, providing multiple copies of the
same document, or sending records by
means other than first class mail.

(g) Charging interest. The Committee
may charge interest on any unpaid bill
for processing FOIA requests starting on
the 31st day following the date of billing
the requester. Interest rates will be
assessed at the rate provided in 31
U.S.C. 3717 and will accrue from the
billing date until payment is received by
the Committee.

(h) Aggregating requests. When the
Committee reasonably believes that a
requester or a group of requesters acting
in concert is attempting to divide a
single request into a series of requests
for the purpose of avoiding fees, the
Committee may aggregate those requests
and charge accordingly. The Committee
may presume that multiple requests of
this type made within a 30-day period
have been made in order to avoid fees.
For requests separated by a longer
period, the Committee will aggregate
them only where there is a reasonable
basis for determining that aggregating
the requests is warranted in view of all
the circumstances involved. Multiple
requests involving unrelated matters
shall not be aggregated.

(i) Advance payments.

(1) For requests other than those
described in paragraphs (i)(2) or (i)(3) of
this section, the Committee shall not
require the requester to make an
advance payment before work is
commenced or continued on a request.
Payment owed for work already
completed (i.e., payment before copies
are sent to a requester) is not an advance
payment.

(2) When the Committee determines
or estimates that a total fee to be charged
under this section will exceed $250.00,
it may require that the requester make
an advance payment up to the amount
of the entire anticipated fee before
beginning to process the request. The
Committee may elect to process the
request prior to collecting fees when it
receives a satisfactory assurance of full
payment from a requester with a history
of prompt payment.

(3) Where a requester has previously
failed to pay a properly charged FOIA
fee within 30 calendar days of the
billing date, the Committee may require
that the requester pay the full amount
due, plus any applicable interest on that
prior request, and the Committee may
require that the requester make an
advance payment of the full amount of
any anticipated fee before the
Committee begins to process a new
request or continues to process a
pending request or any pending appeal.
Where the Committee has a reasonable
basis to believe that a requester has
misrepresented the requester’s identity
in order to avoid paying outstanding
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fees, it may require that the requester
provide proof of identity.

(4) In cases in which the Committee
requires advance payment, the request
will not be considered received and
further work will not be completed until
the required payment is received. If the
requester does not pay the advance
payment within 30 calendar days after
the date of the Committee’s fee
determination, the request will be
closed.

(j) Other statutes specifically
providing for fees. The fee schedule of
this section does not apply to fees
charged under any statute that
specifically requires an agency to set
and collect fees for particular types of
records. In instances where records
responsive to a request are subject to a
statutorily-based fee schedule program,
the Committee shall inform the
requester of the contact information for
that program.

(k) Requirements for waiver or
reduction of fees.

(1) Requesters may seek a waiver of
fees by submitting a written application
demonstrating how disclosure of the
requested information is in the public
interest because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government and is not primarily in the
commercial interest of the requester.

(2) The Committee will furnish
records responsive to a request without
charge or at a reduced rate when it
determines, based on all available
information, that the factors described
in paragraphs (k)(2)(i) through (ii) of this
section are satisfied:

(i) Disclosure of the requested
information would shed light on the
operations or activities of the
government. The subject of the request
must concern identifiable operations or
activities of the Federal Government
with a connection that is direct and
clear, not remote or attenuated.

(ii) Disclosure of the requested
information is likely to contribute
significantly to public understanding of
those operations or activities. This
factor is satisfied when the following
criteria are met:

(A) Disclosure of the requested
records must be meaningfully
informative about the Committee
operations or activities. The disclosure
of information that already is in the
public domain, in either the same or a
substantially identical form, would not
be meaningfully informative if nothing
new would be added to the public’s
understanding.

(B) The disclosure must contribute to
the understanding of a reasonably broad
audience of persons interested in the

subject, as opposed to the individual
understanding of the requester. A
requester’s expertise in the subject area
as well as the requester’s ability and
intention to effectively convey
information to the public must be
considered. The Committee ordinarily
will presume that a representative of the
news media will satisfy this
consideration.

(iii) The disclosure must not be
primarily in the commercial interest of
the requester. To determine whether
disclosure of the requested information
is primarily in the commercial interest
of the requester, the Committee will
consider the following criteria:

(A) The Committee must identify
whether the requester has any
commercial interest that would be
furthered by the requested disclosure. A
commercial interest includes any
commercial, trade, or for profit interest.
Requesters must be given an
opportunity to provide explanatory
information regarding this
consideration.

(B) If there is an identified
commercial interest, the Committee
must determine whether that is the
primary interest furthered by the
request. A waiver or reduction of fees is
justified when the requirements of
paragraphs (k)(2)(i) through (ii) of this
section are satisfied and any commercial
interest is not the primary interest
furthered by the request. The Committee
ordinarily will presume that when a
news media requester has satisfied the
requirements of paragraphs (k)(2)(i)
through (ii) of this section, the request
is not primarily in the commercial
interest of the requester. Disclosure to
data brokers or others who merely
compile and market government
information for direct economic return
will not be presumed to primarily serve
the public interest.

(3) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver shall be
granted for those records.

(4) Requests for a waiver or reduction
of fees should be made when the request
is first submitted to the Committee and
should address the criteria referenced
above. A requester may submit a fee
waiver request at a later time as long as
the underlying record request is
pending or on administrative appeal.
When a requester who has committed to
pay fees subsequently asks for a waiver
of those fees and that waiver is denied,
the requester must pay any costs
incurred up to the date the fee waiver
request was received.

§51-8.11 Other Rights and Services.

Nothing in this subpart shall be
construed to entitle any person, as of
right, to any service or to the disclosure
of any record to which such person is
not entitled under the FOIA.

Patricia Briscoe,

Deputy Director, Business Operations,
(Pricing and Information Management).

[FR Doc. 2019-08336 Filed 5-20-19; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
RIN 0648-BI59

Atlantic Highly Migratory Species;
Amendment 14 to the 2006
Consolidated Atlantic Highly Migratory
Species Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of intent (NOI) to prepare
an environmental impact statement
(EIS); request for comments.

SUMMARY: NMFS announces the
availability of the scoping document on
Amendment 14 to the 2006
Consolidated Atlantic Highly Migratory
Species Fishery Management Plan (2006
Consolidated HMS FMP) and its intent
to prepare an EIS under the National
Environmental Policy Act (NEPA Given
revisions to the Magnuson-Stevens
Fishery Conservation and Management
Act National Standard 1 (NS1)
guidelines, NMFS is exploring options
related to the implementation of those
new guidelines as they relate to annual
catch limits (ACLs) for Atlantic sharks
in the HMS management unit. In the
scoping document, NMFS begins the
process for re-examining how to
establish these ACLs, including an
examination of how to establish the
acceptable biological catch (ABC) and
account for uncertainty arising from the
stock assessment and the impacts to the
management measures. NMFS expects
to consider the comments received on
the scoping document for developing
Amendment 14 to the 2006
Consolidated HMS FMP. NMFS will
announce the date and times for the
scoping meetings in a separate Federal
Register notice at a later date.

DATES: Topics included in this NOI will
be discussed at the HMS Advisory
Panel, May 21-23, 2019. Additional
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scoping meetings and a conference call
will be announced in a subsequent
notice in the Federal Register. Please
see the SUPPLEMENTARY INFORMATION
section of this NOI for more specifics
regarding the HMS Advisory Panel
meeting. NMFS requests receipt of any
comments on the scoping document by
July 31, 20109.

ADDRESSES: The presentation at the
HMS Advisory Panel will be held at the
Sheraton, 8777 Georgia Avenue, Silver
Spring, MD 20910. You may submit
comments on the scoping document,
identified by NOAA-NMFS-2019-0040,
by any of the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2019-
0040, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Peter Cooper, NMFS/SF1, 1315 East-
West Highway, National Marine
Fisheries Service, SSMC3, Silver Spring,
MD 20910.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and generally will be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

The Scoping Document on
Amendment 14 to the 2006
Consolidated Atlantic Highly Migratory
Species Fishery Management Plan and
supporting documents are available
from the HMS Management Division
website at https://
www.fisheries.noaa.gov/topic/atlantic-
highly-migratory-species, or contact Ian
Miller by phone at 301-427-8503 for
hard copies.

FOR FURTHER INFORMATION CONTACT: lan
Miller or Karyl Brewster-Geisz at 301—
427-8503.

SUPPLEMENTARY INFORMATION:

Background

The Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) requires that
any FMP or FMP amendment be
consistent with ten National Standards.

Specifically, NS1 requires that
conservation and management measures
shall prevent overfishing while
achieving, on a continuing basis, the
optimum yield from each fishery for the
United States fishing industry. In 2016,
NMFS revised the NS1 guidelines to
improve and streamline them, enhance
their utility for managers and the public,
and to facilitate compliance with the
requirements of the Magnuson-Stevens
Act and provide management flexibility
in doing so.

The revisions address a range of
issues, including providing guidance on
phasing in changes to catch limits and
carrying over unused quota from one
year to the next (81 FR 71858; October
18, 2016). With the changes in the NS1
guidelines and given that NMFS is
seeking additional management
flexibility in establishment of shark
reference points, NMFS is exploring
options related to the implementation of
those new provisions as it relates to
shark ACLs.

Shark stock assessments conducted by
the SouthEast Data, Assessment, and
Review (SEDAR) process and conducted
by the science branch of the
International Commission for the
Conservation of Atlantic Tunas (ICCAT).
Species are assessed individually to the
extent possible, with matching TACs. In
some cases, the available data are not
sufficient for estimating a TAC for use
in management (e.g., dusky shark). Also,
in some cases, TACs for individual
species may be aggregated into species
complexes for management purposes
(e.g., pelagic shark complex, large
coastal shark complex, etc.).

Since Amendment 3 to the 2006
Consolidated Atlantic HMS FMP, NMFS
has set the acceptable biological catch
(ABQ), overfishing limit (OFL), and
overall ACL for these stocks equal to the
TAC. NMFS has used this ABC to
calculate the shark sector ACLs and
commercial quotas for the fishery. In the
NS1 guidelines, NMFS defines the ABC
as a level of a stock or stock complex’s
annual catch, which is based on an ABC
control rule that accounts for the
scientific uncertainty in the estimate of
OFL, any other scientific uncertainty,
and the Council’s risk policy (see 50
CFR 600.310(f)(1)(ii)). NMFS defines
ACL as a limit on the total annual catch
of a stock or stock complex, which
cannot exceed the ABC, which serves as
the basis for invoking AMs. An ACL
may be divided into sector-ACLs (see 50
CFR 600.310(f)(1)(iii)). For the
prohibited shark complex, where
commercial and recreational retention
and landings are not allowed, NMFS
has, consistent with NS1 guideline
provisions, set the ACL equal to zero,

although a small amount of bycatch
occurs during other fishing operations.

In the scoping document, NMFS
begins the process for re-examining how
to establish the ACLs for shark species
that are in the HMS management unit
based on the 2016 final rule updating
the NS1 guidelines (81 FR 71858,
October 18, 2016), and examines how to
establish the ABC and account for
uncertainty arising from the stock
assessment and the impacts to the
management measures. Additionally,
this document discusses how to
establish ACLs in the absence of a full
stock assessment and considers changes
to quota carry-over provisions. The
HMS shark regulations govern
conservation and management of sharks
in the management unit, under the
authority of the Magnuson-Stevens Act.
For sharks, the “management unit”
means all fish of the species listed in
Table 1 of Appendix A to 50 CFR part
635, in the western north Atlantic
Ocean, including the Gulf of Mexico
and the Caribbean Sea. For some shark
stocks caught in association with ICCAT
fisheries, ICCAT adopts conservation
and management measures, and NMFS
implements them consistent with
ATCA. NMFS welcomes comments on
the appropriate scope of the action as it
relates to the species with management
measures under ICCAT.

NMFS has several ongoing actions
affecting HMS management that are, or
soon will be, available for public
comment. While each of these actions
are separate, they are related in some
ways, and the comment periods may
overlap. Depending on the outcomes,
one action could have impacts on other
actions. The following summarizes
these other actions for the regulated
community’s information and
background.

NMFS recently released its “Draft
Three-Year Review of the Individual
Bluefin Quota (IBQ) Program.” The IBQ
Program, adopted in Amendment 7 to
the 2006 Consolidated HMS FMP
(Amendment 7), is a catch share
program that introduced individual
vessel accountability for bluefin bycatch
in the pelagic longline fishery. Formal
reviews of such catch share programs
are required to evaluate whether their
objectives are met. In Amendment 7,
NMFS proposed and finalized a plan to
formally evaluate the success and
performance of the IBQ Program after
three years of operation and to provide
the HMS Advisory Panel with a
publicly-available written document
with its findings.

NMFS also recently released a
document (Amendment 13 Issues and
Options Paper) for use in 2019 for


https://www.fisheries.noaa.gov/topic/atlantic-highly-migratory-species
https://www.fisheries.noaa.gov/topic/atlantic-highly-migratory-species
https://www.fisheries.noaa.gov/topic/atlantic-highly-migratory-species
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0040
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0040
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0040
http://www.regulations.gov
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scoping, a public process during which
NMFS will consider a range of issues
and objectives, as well as possible
options for bluefin tuna management.
The options being presented in the
Issues and Options Paper consider the
preliminary results of the Draft Three-
Year Review and respond to recent
changes in the bluefin fishery and input
from the public and HMS Advisory
Panel. The options include refining the
IBQ) Program; reassessing allocation of
bluefin tuna quotas (including the
potential elimination or phasing out of
the Purse Seine category); and other
regulatory provisions regarding bluefin
directed fisheries and bycatch in the
pelagic longline fishery, to determine if
existing measures are the best means of
achieving current management
objectives for bluefin tuna management.
During scoping, public feedback will be
accepted via written comments or
scoping meetings as described in
separate Federal Register notices.
NMFS also is currently in the process
of developing a Proposed Rule to
Modify Pelagic Longline Bluefin Tuna
Area-Based and Weak Hook
Management Measures. To analyze the
potential environmental effects of a
range of alternatives, NMFS recently
released a Draft Environmental Impact
Statement (DEIS). The DEIS evaluates
whether current area-based and gear
management measures remain necessary
to reduce and/or maintain low numbers
of bluefin tuna discards and interactions
in the pelagic longline fishery, given
more recent management measures,
including the IBQ Program. The DEIS
prefers alternatives that undertake a
process to evaluate the need for the
Northeastern United States Closed Area
and the Gulf of Mexico Gear Restricted
Area; removes the Cape Hatteras Gear
Restricted Area; and adjusts the Gulf of
Mexico weak hook effective period from
year-round to seasonal (January—June).

The comment period for the DEIS and
proposed rule are open through July 31,
2019. NMFS is holding four public
hearings across the Gulf of Mexico and
Atlantic Coast. There will also be two
webinars that will serve as public
hearings for interested members of the
public from all geographic locations.
After consideration of public comments,
NMFS expects to finalize the rule in the
late fall of 2019. The proposed rule
related to this DEIS is expected to be
released shortly.

Finally, NMFS also released an Issues
and Options Paper considering
approaches to collect data and perform
research in areas that are currently
closed to certain gears or fishing
activities for Atlantic HMS. Such
research will help evaluate and support
spatial fisheries management for
Atlantic HMS. ““Spatial management”
refers to a suite of fisheries conservation
and management measures that are
based on geographic area. When some
spatial management tools, such as
closed areas, are deployed, the
collection of fishery-dependent data is
reduced or eliminated. This loss of data
can compromise effective fisheries
management. The Issues and Options
Paper considers approaches to collect
data and perform research in areas that
may otherwise restrict commercial or
recreational fishing, making the
collection of fisheries-dependent data
challenging or not possible. During
scoping, public feedback will be
accepted via written comments or at
scoping meetings as described in
separate Federal Register notices.

Request for Comments

NMEFS anticipates changes to
management of the shark species that
are in the HMS management unit. Based
on the guidelines for NS1. This notice
requests additional information and
comments from the public related to the

establishment of TACs and ACLs. The
HMS shark regulations govern
conservation and management of sharks
in the management unit, under the
authority of the Magnuson-Stevens Act.
For sharks, the “management unit”
means all fish of the species listed in
Table 1 of Appendix A to 50 CFR part
635, in the western north Atlantic
Ocean, including the Gulf of Mexico
and the Caribbean Sea. For some shark
stocks caught in association with ICCAT
fisheries, ICCAT adopts conservation
and management measures, and NMFS
implements them consistent with
ATCA. NMFS welcomes comments on
the appropriate scope of the action as it
relates to the species with management
measures under ICCAT. The document
includes a summary of the anticipated
purpose and need for the FMP
amendment, and the potential
environmental, social, and economic
impacts of some potential conservation
and management options. The scoping
document is available online at the
HMS website: https://
www.fisheries.noaa.gov/topic/atlantic-
highly-migratory-species. The scoping
meetings and a conference call will be
announced in a subsequent notice in the
Federal Register. The comments
received on the scoping document will
be considered to assist in the
development of the upcoming
amendment to the 2006 Consolidated
Atlantic HMS FMP. NMFS anticipates
that a proposed rule and draft
environment impact statement (DEILS)
will be available in late 2019 and the
Final Amendment 14 and its related
documents will be available in 2020.

Dated: May 16, 2019.
Kelly L. Denit,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-10567 Filed 5-20-19; 8:45 am|
BILLING CODE 3510-22-P
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COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the Virginia
Advisory Committee

AGENCY: Commission on Civil Rights.
ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA) that a meeting of the Virginia
Advisory Committee to the Commission
will convene by conference call at 12:00
p.m. (EST) on Wednesday, May 22,
2019. The purpose of the meeting is to
discuss preparation of the Committee’s
report on hate crimes in Virginia.

DATES: Wednesday, May 22, 2019 at
12:00 p.m. EST.

Public Call-In Information:
Conference call-in number: 1-888—-394—
8218 and conference call ID number:
8310490.

FOR FURTHER INFORMATION CONTACT: Ivy
Davis at ero@usccr.gov or by phone at
202-376-7533.

SUPPLEMENTARY INFORMATION: Interested
members of the public may listen to the
discussion by calling the following toll-
free conference call-in number: 1-888—
394-8218 and conference call ID
number: 8310490. Please be advised that
before placing them into the conference
call, the conference call operator will
ask callers to provide their names, their
organizational affiliations (if any), and
email addresses (so that callers may be
notified of future meetings). Callers can
expect to incur charges for calls they
initiate over wireless lines, and the
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
conference call-in number.

Persons with hearing impairments
may also follow the discussion by first
calling the Federal Relay Service at

1-800-877-8339 and providing the
operator with the toll-free conference
call-in number: 1-888—394—8218 and
conference call ID number: 8310490.

Members of the public are invited to
make statements during the open
comment period of the meeting or
submit written comments. The written
comments must be received in the
regional office approximately 30 days
after each scheduled meeting. Written
comments may be mailed to the Eastern
Regional Office, U.S. Commission on
Civil Rights, 1331 Pennsylvania
Avenue, Suite 1150, Washington, DC
20425, or emailed to Corrine Sanders at
ero@usccr.gov. Persons who desire
additional information may contact the
Eastern Regional Office at (202) 376—
7533.

Records and documents discussed
during the meeting will be available for
public viewing as they become available
at: https://www.facadatabase.gov/
FACA/FACAPublicViewCommittee
Details?id=a10t0000001gzjXAAQ, click
the “Meeting Details”” and “Documents”’
links. Records generated from this
meeting may also be inspected and
reproduced at the Eastern Regional
Office, as they become available, both
before and after the meetings. Persons
interested in the work of this advisory
committee are advised to go to the
Commission’s website, www.usccr.gov,
or to contact the Eastern Regional Office
at the above phone number, email or
street address.

Agenda: Wednesday, May 22, 2019

I. Rollcall
II. Welcome
III. Discuss Preparation of Committee
Report
IV. Other Business
V. Next Meeting
VI. Open Comment
VII. Adjourn
Dated: May 15, 2019.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2019-10518 Filed 5-20-19; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-843]

Certain Lined Paper Products From
India: Final Results of Antidumping
Duty Administrative Review; 2016—
2017

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) determines that Kokuyo
Riddhi Paper Products Pvt. Ltd.
(Kokuyo) and Navneet Education Ltd.
(Navneet) did not make sales of certain
lined paper products (lined paper) from
India below normal value. The period of
review (POR) is September 1, 2016,
through August 31, 2017.

DATES: Effective May 21, 2019.

FOR FURTHER INFORMATION CONTACT:
Cindy Robinson (for Navneet) and Joy
Zhang (for Kokuyo), AD/CVD
Operations, Office III, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone
(202) 482-3797 and (202) 482—-1168,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On October 10, 2018, Commerce
published the Preliminary Results.® For
a history of events that occurred since
the Preliminary Results, see the Issues
and Decision Memorandum.2 On
December 21, 2018, we extended the
deadline for these final results until
April 5, 2019.3 Commerce exercised its
discretion to toll all deadlines affected
by the partial federal government
closure from December 22, 2018,
through the resumption of operations on

1 See Certain Lined Paper Products from India:
Preliminary Results of Antidumping Duty
Administrative Review and Preliminary
Determination of No Shipments; 2016-2017, 83 FR
50886 (October 10, 2018) (Preliminary Results) and
accompanying Preliminary Decision Memorandum.

2 See Memorandum, ‘“Issues and Decision
Memorandum for the Final Results of
Administrative Review; 2016-2017,” dated
concurrently with, and hereby adopted by, this
notice (Issues and Decision Memorandum).

3 See Memorandum, ““Certain Lined Paper
Products from India: Extension of Time Limit for
Final Results of Antidumping Duty Administrative
Review: 2016-2017,” dated December 21, 2018.


https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzjXAAQ
https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzjXAAQ
https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzjXAAQ
mailto:ero@usccr.gov
mailto:ero@usccr.gov
http://www.usccr.gov
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January 29, 2019.4 Accordingly, the
revised deadline for the final results of
this administrative review is now May
15, 2019.

Scope of the Order

The merchandise covered by the order
is lined paper. The lined paper subject
to the order is currently classifiable
under subheadings 4811.90.9035,
4811.90.9080, 4820.30.0040,
4810.22.5044, 4811.90.9050,
4811.90.9090, 4820.10.2010,
4820.10.2020, 4820.10.2030,
4820.10.2040, 4820.10.2050,
4820.10.2060, and 4820.10.4000 of the
Harmonized Tariff Schedule of the
United States.>

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties are addressed
in the Issues and Decision
Memorandum. The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov, and is
available to all parties in the Central
Records Unit, Room B8024 of the main
Department of Commerce building. In
addition, a complete version of the
Issues and Decision Memorandum can
be accessed directly on the internet at
http://enforcement.trade.gov/frn/. The
signed Issues and Decision
Memorandum and the electronic
versions of the Issues and Decision
Memorandum are identical in content.

A list of the issues that parties raised,
and to which we responded in the
Issues and Decision Memorandum, is
attached to this notice in the Appendix.

Changes Since the Preliminary Results

Based on our analysis of the
comments received from parties, we
made certain revisions to the margin
calculations of Navneet and Kokuyo.6

4 See Memorandum to the Record from Gary
Taverman, Deputy Assistant Secretary for
Antidumping and Countervailing Duty Operations,
performing the non-exclusive functions and duties
of the Assistant Secretary for Enforcement and
Compliance, “Deadlines Affected by the Partial
Shutdown of the Federal Government,” dated
January 28, 2019. All deadlines in this segment of
the proceeding affected by the partial federal
government closure have been extended by 40 days.

5For a full description of the scope of the order,
see the Issues and Decision Memorandum.

6 See Issues and Decision Memorandum; see also
Memorandum, “Certain Lined Paper Products from
India (2016-2017): Sales and Cost of Production
Calculation Memorandum for the Final Results of
Navneet Education;”” and “Analysis Memorandum
for the Final Results of the Antidumping Duty
Administrative Review of Certain Lined Paper

Final Results of the Review

As a result of this review, we
determine the following weighted-
average dumping margins for the period
September 1, 2016, through August 31,
2017:

Weighted-
average
Manufacturer/exporter dumping
margin
(percent)
Kokuyo Riddhi Paper Products
Pt Ltd oo 0.00
Navneet Education Ltd ....... 0.00
Magic International Pvt. Ltd .... 0.00
Pioneer Stationery Pvt Ltd ..... 0.00
SGM Paper Products ................ 0.00

For the companies that were not
selected for individual review, we
assigned a rate based on the rates for the
respondents that were selected for
individual review, excluding rates that
are zero, de minimis, or based entirely
on facts available.” In accordance with
the U.S. Court of Appeals for the
Federal Circuit’s decision in Albemarle
Corp. v. United States, we are applying
to the three companies not selected for
individual review the zero percent rates
calculated for Navneet and Kokuyo.8
These are the only rates determined in
this review for individual respondents
and, thus, should be applied to the three
firms not selected for individual review
under section 735(c)(5)(B) of the Act.

Disclosure and Public Comment

We intend to disclose the calculations
performed to parties in this proceeding
within five days after publication of
these final results in the Federal
Register, in accordance with section
751(a) of the Act and 19 CFR 351.224(b).

Assessment Rates

Upon completion of this
administrative review, Commerce shall
determine and U.S. Customs and Border
Protection (CBP) shall assess
antidumping duties on all appropriate
entries. Because the weighted-average
dumping margins of Kokuyo, Navneet,
and the three firms not selected for
individual examination have been
determined to be zero within the
meaning of 19 CFR 351.106(c), we will
instruct CBP to liquidate the appropriate
entries without regard to antidumping
duties. In accordance with Commerce’s

Products from India: Kokuyo Riddhi Paper Products

Pvt. Ltd.”” The analysis memoranda are dated
concurrently with this notice.

7 See section 735(c)(5)(A) of the Tariff Act of
1930, as amended (the Act).

8 See Albemarle Corp. v. United States, 821 F.3d
1345 (Fed. Cir. 2016) (Albemarle Corp. v. United
States).

practice, for entries of subject
merchandise during the POR for which
Navneet and Kokuyo did not know that
the merchandise was destined for the
United States, we will instruct CBP to
liquidate such entries at the all-others
rate if there is no company-specific rate
for the intermediate company(ies)
involved in the transaction.® Commerce
intends to issue assessment instructions
directly to CBP 15 days after publication
of these final results of review.

Cash Deposit Requirements

The following cash deposit
requirements will be effective for all
shipments of lined paper from India
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results of this
administrative review, as provided by
section 751(a)(2)(C) of the Act: (1) The
cash deposit rate for the respondents
noted above will be the rate established
in the final results of this administrative
review; (2) for merchandise exported by
manufacturers or exporters not covered
in this administrative review but
covered in a prior segment of the
proceeding, the cash deposit rate will
continue to be the company-specific rate
published for the most recently
completed segment of this proceeding;
(3) if the exporter is not a firm covered
in this review, a prior review, or the
original investigation, but the producer
is, the cash deposit rate will be the rate
established for the most recently
completed segment of this proceeding
for the producer of the subject
merchandise; and (4) the cash deposit
rate for all other producers or exporters
will continue to be 3.91 percent, the all-
others rate established in the
investigation, as modified by the section
129 determination.? These cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping and/or
countervailing duties prior to
liquidation of the relevant entries
during the POR. Failure to comply with
this requirement could result in
Commerce’s presumption that

9 See Antidumping and Countervailing Duty
Proceedings: Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003).

10 See Implementation of the Findings of the WTO
Panel in US—Zeroing (EC): Notice of
Determinations Under Section 129 of the Uruguay
Round Agreements Act and Revocations and Partial
Revocations of Certain Antidumping Duty Orders,
72 FR 25261 (May 4, 2007).
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reimbursement of antidumping and/or
countervailing duties occurred and the
subsequent assessment of double
antidumping duties.

Notifications to Interested Parties

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i) of the Act and 19
CFR 351.221.

Dated: May 15, 2019.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Final
Decision Memorandum

I. Summary
II. List of Comments
III. Background
IV. Scope of the Order
V. Changes Made Since the Preliminary
Results
VI. Analysis of Comments
Comments Concerning Navneet
Comment 1: Whether Commerce Should
Apply Total or Partial Adverse Facts
Available to Navneet in the Final Results
Comment 2: Whether Commerce Should
Make a Central Excise Tax (CET)
Adjustment for Navneet’s Home Market
Price and/or Navneet’s Total Cost of
Manufacture (TCOM)
Comments Concerning Kokuyo
Comment 3: Whether Commerce Should
Grant a Full Scrap Offset to Kokuyo
Comment 4: Whether Commerce Used the
Correct Version of Kokuyo’s Comparison
Market Database
VII. Recommendation

[FR Doc. 2019-10546 Filed 5-20-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-580-884]

Certain Hot-Rolled Steel Flat Products
From the Republic of Korea: Notice of
Court Decision Not in Harmony With
Amended Final Determination of the
Countervailing Duty Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 1, 2019, the United
States Court of International Trade (CIT)
sustained the final remand results
pertaining to the countervailing duty
(CVD) investigation on certain hot-
rolled steel flat products from the
Republic of Korea covering the period
January 1, 2014, through December 31,
2014. The Department of Commerce
(Commerce) is notifying the public that
the final judgment in this case is not in
harmony with the Amended Final
Determination of the CVD investigation
and that Commerce is amending the
Amended Final Determination with
respect to the CVD rate assigned to
POSCO.

DATES: Applicable May 11, 2019.

FOR FURTHER INFORMATION CONTACT:
Carrie Bethea, AD/CVD Operations,
Office V, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—1491.
SUPPLEMENTARY INFORMATION:

Background

On August 12, 2016, Commerce
published its Final Determination.
Upon consideration of ministerial error
allegations, Commerce issued an
Amended Final Determination and
calculated a subsidy rate of 56.68
percent for POSCO.2

On September 11, 2018, the CIT
remanded various aspects of the
Amended Final Determination to
Commerce.? In its Remand Order, the
CIT held that substantial evidence
supports Commerce’s decision to apply
adverse facts available (AFA).4 The CIT

1 See Countervailing Duty Investigation of Certain
Hot-Rolled Steel Flat Products from the Republic of
Korea: Final Affirmative Determination, 81 FR
53439 (August 12, 2016) (Final Determination) and
accompanying Issues and Decision Memorandum.

2 See Certain Hot-Rolled Steel Flat Products from
Brazil and the Republic of Korea: Amended Final
Affirmative Countervailing Duty Determinations
and Countervailing Duty Order, 81 FR 67960
(October 3, 2016) (Amended Final Determination).

3 See POSCO v. United States, Consol. Court No.
16-00227, Slip Op. 18-117 (CIT 2018) (Remand
Order).

4 See Remand Order at 15.

held that the record demonstrated that
POSCO failed to provide requested
information in a timely manner,
reflecting a failure to act to the best of
its ability.5

However, the CIT also held that
Commerce had not conducted a “fact-
specific inquiry,” under the relatively
new statutory language of section
776(d)(2) of the Tariff Act of 1930, as
amended (the Act) and had not
“provide{d} its reasons for selecting the
highest rate out of all potential
countervailable subsidy rates.” 6 The
CIT, therefore, instructed Commerce to
conduct this fact-specific inquiry.” In
addition, because the CIT remanded
Commerce’s Amended Final
Determination on this basis, the CIT
reserved consideration of whether
Commerce failed to corroborate the two
selected rates in calculating POSCO’s
total AFA margin.? Pursuant to the
Remand Order, Commerce issued its
Final Redetermination, which addressed
the CIT’s holdings and revised the CVD
rate for POSCO to 41.57 percent.?
Specifically, we continued to find it
appropriate to select the highest rate as
an AFA rate, but selected the 1.05
percent rate from Washers from Korea to
address concerns regarding the
corroboration of the 1.64 percent rate
used in the Amended Final
Determination.'® On May 1, 2019, the
CIT sustained in whole Commerce’s
Final Redetermination.?

Timken Notice

In its decision in Timken,12 as
clarified by Diamond Sawblades,*3 the
Court of Appeals for the Federal Circuit
held that, pursuant to section 516A(e) of
the Act, Commerce must publish a
notice of court decision that is not “in
harmony”” with Commerce’s
determination and must suspend
liquidation of entries pending a
“conclusive” court decision. The CIT’s
May 1, 2019 final judgment, sustaining
Commerce’s selection of the 1.05
percent rate from Washers from Korea as
the subsidy rate for programs that were
calculated on the basis of adverse facts

51d. at 13-14, 17.

6Id. at 19.

7Id. at 15.

81d.

9 See POSCO v. United States, Consol. Court No.
16-00227, Slip Op. 18-117 (CIT 2018) Final Results
of Redetermination Pursuant to Court Remand,
dated November 13, 2018, at 24.

10d, at 17-19.

11 See POSCO v. United States, Consol. Court No.
16-00227, Slip Op. 19-52 (CIT May 1, 2019).

12 See Timken Co. v. United States, 893 F.2d 337
(Fed. Cir. 1990) (Timken).

13 See Diamond Sawblades Mfrs. Coalition v.
United States, 626 F.3d 1374 (Fed. Cir. 2010)
(Diamond Sawblades).
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available and the resulting 41.57 percent
CVD rate for POSCO, constitutes a final
decision of that court that is not in
harmony with the Final Amended
Determination. This notice is published
in fulfillment of the publication
requirements of Timken.

This notice is issued and published in
accordance with sections 516A(e)(1),
705(c)(1)(B), and 777(i)(1) of the Act.

Dated: May 15, 2019.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2019-10544 Filed 5-20-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XF862

Endangered Species; File No. 21367

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; receipt of application for
a permit modification.

SUMMARY: Notice is hereby given that
Christopher Marshall, Ph.D., Texas
A&M University at Galveston, 200
Seawolf Parkway, Galveston, TX 77553,
has requested a modification to
scientific research Permit No. 21367.
DATES: Written, telefaxed, or email
comments must be received on or before
June 20, 2019.

ADDRESSES: The modification request
and related documents are available for
review by selecting ‘“Records Open for
Public Comment” from the Features box
on the Applications and Permits for
Protected Species (APPS) home page,
https://apps.nmfs.noaa.gov, and then
selecting File No. 21367 Mod 3 from the
list of available applications. These
documents are also available upon
written request or by appointment in the
Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone: (301)
427-8401; fax: (301) 713-0376.

Written comments on this application
should be submitted to the Chief,
Permits and Conservation Division, at
the address listed above. Comments may
also be submitted by facsimile to (301)
713-0376, or by email to
NMFS.Pr1Comments@noaa.gov. Please
include the File No. in the subject line
of the email comment.

Those individuals requesting a public
hearing should submit a written request

to the Chief, Permits and Conservation
Division at the address listed above. The
request should set forth the specific
reasons why a hearing on this
application would be appropriate.

FOR FURTHER INFORMATION CONTACT:
Amy Hapeman or Erin Markin, (301)
427-8401.

SUPPLEMENTARY INFORMATION: The
subject modification to Permit No.
21367, issued on March 15, 2018 (83 FR
17655) is requested under the authority
of the Endangered Species Act of 1973,
as amended (16 U.S.C. 1531 et seq.) and
the regulations governing the taking,
importing, and exporting of endangered
and threatened species (50 CFR parts
222-226).

Permit No. 21367 authorizes the
permit holder to conduct research on
sea turtles to characterize the
movement, habitat use, foraging
ecology, and health of sea turtles on the
Texas coast and in the western Gulf of
Mexico. Researchers are authorized to
capture sea turtles by hand, dip net,
tangle net or cast net and perform the
following procedures prior to release of
animals: Examination, marking,
morphometrics, biological sampling,
and attachment of transmitters. The
permit holder requests authorization to
increase the number of green sea turtles
(Chelonia mydas) that may be taken
annually from 45 to 80 animals to
accommodate increased efforts in
Laguna Madre. No other changes to the
permit are requested.

Dated: May 16, 2019.
Julia Marie Harrison,
Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 2019-10548 Filed 5-20-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-BI08

Atlantic Highly Migratory Species;
Amendment 13 to the 2006
Consolidated Atlantic Highly Migratory
Species Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of intent (NOI) to prepare
an environmental impact analysis;
notice of availability of issues and
options paper; request for comments.

SUMMARY: NMFS announces its intent to
prepare an environmental impact

analysis under the National
Environmental Policy Act (NEPA), and
the availability of the Issues and
Options Paper for Amendment 13 to the
2006 Consolidated Highly Migratory
Species (HMS) Fishery Management
Plan (FMP) (Issues and Options Paper).
This notice announces the start of a
public process for determining the
scope of significant issues related to the
management of Atlantic bluefin tuna
(bluefin), and addressing issues
identified by considering modification
of bluefin regulations. The catalysts for
beginning this regulatory process are the
release of the Draft Three-Year Review
of the IBQ Program (Three-Year
Review), recent changes in the bluefin
fishery, and advice and input from the
HMS Advisory Panel and the public.

The environmental impact analysis
will include an assessment of the
potential effects of alternative measures
for management of bluefin under the
2006 Consolidated Atlantic Highly
Migratory Species Fishery Management
Plan (2006 Consolidated HMS FMP).
The subjects in the Issues and Options
Paper include refining the Individual
Bluefin Quota (IBQ) Program,
reassessing allocation of the bluefin
quota and subquota, including the
potential elimination or phasing out of
the Purse Seine category, and other
regulatory provisions regarding directed
fisheries and incidental pelagic longline
fisheries. The scoping process and
environmental impact analysis would
determine whether existing
management measures are the best
means of achieving current management
objectives and providing flexibility to
adapt to variability in the future,
consistent with the 2006 Consolidated
HMS FMP, the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), the
Atlantic Tunas Convention Act (ATCA),
and other relevant Federal laws. NMFS
will use the scoping process and the
draft environmental impact analysis to
consider development of Amendment
13 to the 2006 Consolidated HMS FMP,
if warranted.

NMFS is requesting comments on this
NOI and the management options
described in the Issues and Options
Paper, and other potential regulatory
provisions regarding the bluefin
directed fisheries and incidental pelagic
longline fishery that would meet the
purpose and need for this action. NMFS
will hold public scoping meetings and
a webinar to gather comment on these
measures and potential management
options. The time and location details of
the scoping meetings and webinar will
be announced in a separate Federal
Register notice. NMFS will also present
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the Issues and Options Paper at the
HMS Advisory Panel Meeting on May
22,2019 (https://
www.fisheries.noaa.gov/event/may-
2019-hms-advisory-panel-meeting).

DATES: Written comments on this NOI
and the scoping document must be
received on or before July 31, 2019.

ADDRESSES: The presentation at the
HMS Advisory Panel will be held at the
Sheraton Silver Spring Hotel, 8777
Georgia Avenue, Silver Spring, MD
20910. You may submit comments,
identified by “NOAA-NMFS-2019-
0042,” by either of the following
methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
https://www.regulations.gov and search
for: NOAA-NMFS-2019-0042, click the
“Comment Now!” icon, complete the
required fields, and enter or attach your
comments.

e Mail: Tom Warren, Highly
Migratory Species Management
Division, NOAA Greater Atlantic
Regional Fisheries Office, 55 Great
Republic Drive, Gloucester, MA 01930.

Instructions: Comments sent by any
other method, or to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted to http://
www.regulations.gov without change.
All Personal Identifying Information
(e.g., name, address), confidential
business information, or otherwise
sensitive information submitted
voluntarily by the sender will be
publicly accessible. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

The Issues and Options Paper is
available by sending your request to
Tom Warren at the mailing address
specified above, or by calling the phone
numbers indicated below. The Issues
and Options Paper, the Three-Year
Review, the 2006 Consolidated HMS
FMP, and FMP amendments may also
be downloaded from the HMS website
at: https://www.fisheries.noaa.gov/
action/amendment-13-2006-
consolidated-hms-fishery-management-
plan-bluefin-management-measures.

FOR FURTHER INFORMATION CONTACT: Tom
Warren at 978-281-9347, or Carrie
Soltanoff at 301-427-8587, or online at
https://www.fisheries.noaa.gov/topic/
atlantic-highly-migratory-species.

SUPPLEMENTARY INFORMATION:

Background

Regulations implemented under the
authority of ATCA (16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Act (16
U.S.C. 1801 et seq.) governing the
harvest of Atlantic HMS, including
bluefin, by persons and vessels subject
to U.S. jurisdiction are found at 50 CFR
part 635. The 1999 Fishery Management
Plan for Atlantic Tunas, Swordfish, and
Sharks (1999 FMP) allocated the annual
U.S. bluefin quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
to bluefin quota categories based on
landings from 1983—-1991. Landings
were the only portion of catch (i.e.,
“catch” includes both landings and
dead discards) that were factored into
the 1999 FMP percentage allocation
analysis for the various bluefin fisheries
at that time, as dead discards were
accounted for under a separate ICCAT
allocation. In 2006, NMFS finalized the
2006 Consolidated Atlantic HMS FMP,
to simplify management and better
coordinate domestic conservation and
management of Atlantic HMS. This
consolidated HMS FMP carried forward
many of the objectives and measures
from the 1999 FMP (e.g., reduce dead
discard and post-release mortality of
Atlantic HMS in directed and non-
directed fisheries; reduce bycatch and
bycatch mortality). The bluefin quota
category percentage allocations
continued unchanged in the 2006
Consolidated HMS FMP.

Amendment 7 to the 2006
Consolidated HMS FMP (Amendment 7;
79 FR 71510, December 2, 2014)
implemented several measures for the
pelagic longline fishery including, but
not limited to, gear restricted areas, the
IBQ catch share program, and catch
reporting of each pelagic longline set
using vessel monitoring systems.
Amendment 7 also implemented an
annual adjustment of the Purse Seine
category quota, using a formula based
on the catch by purse seine fishery
participants in the previous year. This
allows NMFS to adjust the Purse Seine
category quota either upwards or
downwards based on recent fishing
activity. Amendment 7 provided the
opportunity for Purse Seine category
participants to lease quota to (or from)
pelagic longline vessels to ensure that
the IBQ leasing market met the needs of
the pelagic longline fishery to account
for bluefin catch, and provided
additional flexibility for the Purse Seine
category participants.

The most recent stock assessment for
western Atlantic bluefin was conducted
in 2017 by the Standing Committee on
Research and Statistics (SCRS), the

scientific body of ICCAT. At its
November 2017 meeting, after
considering the SCRS advice, ICCAT
adopted a recommendation for an
interim conservation and management
plan for western Atlantic bluefin tuna
for 2018 through 2020 (ICCAT
Recommendation 17-06). Following the
2017 stock assessment, and after
applying domestic stock status
determination criteria, NMFS concluded
that the overfished status of the bluefin
stock was unknown, and that the stock
was not subject to overfishing. NMFS
stated that changing from “overfished”
to “unknown’’ status was appropriate,
given the continued inability to resolve
the two widely divergent stock
recruitment scenarios approach taken
under past SCRS stock assessments, and
the SCRS’ use of a different approach
based on the fishing mortality rate in the
2017 assessment.

In Amendment 7, NMFS proposed
and finalized a plan to formally evaluate
the success and performance of the IBQ
Program after three years of operation
and to provide the HMS Advisory Panel
with a publicly-available written
document with its findings. The Draft
Three-Year Review contains preliminary
conclusions of the program’s
effectiveness in meeting the goals and
objectives specified in Amendment 7, as
well as evaluates the various
components of this catch share program.
The Three-Year Review was released on
May 10, 2019, and included analyses of
the IBQ Program since its inception.
Amendment 7 anticipated that NMFS
would consider regulatory changes to
the IBQ Program after its formal review.
The Draft Three-Year Review provides a
large amount of data and is relevant for
consideration of such changes.

The Draft Three-Year Review made a
preliminary conclusion that the IBQ
Program fully achieved many
Amendment 7 objectives such as
reducing bluefin dead discards,
providing incentives to avoid bluefin,
implementing individual accountability
for bluefin catch, providing flexibility to
obtain quota from other vessels, and
minimizing constraints on fishing for
target species. However, the review
found that the IBQ Program only
partially achieved the objective of
maintaining profitability. The Three-
Year Review also made the following
preliminary recommendations regarding
the IBQ Program components (not to be
confused with the objectives). Regarding
share distributions and IBQ individual
accountability rules, the Three-Year
Review recommended considering a
different method of share or quota
distribution among participants. The
current share distribution method


https://www.fisheries.noaa.gov/action/amendment-13-2006-consolidated-hms-fishery-management-plan-bluefin-management-measures
https://www.fisheries.noaa.gov/action/amendment-13-2006-consolidated-hms-fishery-management-plan-bluefin-management-measures
https://www.fisheries.noaa.gov/action/amendment-13-2006-consolidated-hms-fishery-management-plan-bluefin-management-measures
https://www.fisheries.noaa.gov/action/amendment-13-2006-consolidated-hms-fishery-management-plan-bluefin-management-measures
https://www.fisheries.noaa.gov/event/may-2019-hms-advisory-panel-meeting
https://www.fisheries.noaa.gov/event/may-2019-hms-advisory-panel-meeting
https://www.fisheries.noaa.gov/event/may-2019-hms-advisory-panel-meeting
https://www.fisheries.noaa.gov/topic/atlantic-highly-migratory-species
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https://www.regulations.gov
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reflects historical catch and participants
in the fishery, but may not reflect
current fishery participation, nor align
with the need for quota. Regarding
Accumulation Caps, the Draft Three-
Year Review stated: ““A more
conservative cap on the amount of IBQ
used or owned should be considered to
reduce the risk of entities controlling a
large percentage of IBQ.” The Issues and
Options Paper for Amendment 13
includes options to address these issues.
Similar to the pelagic longline fishery,
the directed bluefin fisheries have
evolved over time, and the Issues and
Options Paper includes several issues
related to the directed bluefin fisheries.
Since 1982, the Purse Seine category has
been limited to participants who
historically were financially dependent
on the fishery. Although new entrants
are prohibited, an owner of a vessel
with an Atlantic Tunas permit in the
Purse Seine category may transfer the
permit to another purse seine vessel that
he or she owns. In the purse seine
fishery, since 2015, there have been no
landings of bluefin by purse seine
vessels. Only one purse seine vessel
operated, made only a small number of
sets over a couple of years, and
accounted for only a small percentage of
commercial bluefin landings between
2005 and 2015 (one, twelve, two, less
than one, eight, six, and five percent of
commercial bluefin landings in 2006,
2007, 2009, 2012, 2013, 2014, and 2015,
respectively). While the purse seine
fishery has been mostly inactive over
the past decade-plus, handgear fisheries
have remained very active, landing large
amounts of bluefin in recent years, and
have renewed interest in the optimal
and fair allocation of bluefin quota
among seasons and geographic areas.
HMS Advisory Panel members and
the public have suggested sun-setting or
phasing out the purse seine fishery to
optimize the utilization of bluefin quota
and increase certainty in the bluefin
fishery. Many permitted commercial
and recreational vessels that may target
bluefin, as well as the pelagic longline
vessels that may not target bluefin, but
that rely on bluefin quota to facilitate
directed fishing operations for target
species, would benefit from additional
bluefin quota and increased certainty
regarding quota availability. Prior to
Amendment 7, the Purse Seine category
was allocated 18.5 percent (over 150 mt)
of the U.S. bluefin quota. Since 2015,
when Amendment 7 implemented an
annual redistribution of Purse Seine
category quota (to the Reserve category)
based on the previous year’s catch by
the purse seine fishery, the Purse Seine
category quota has been adjusted
downward. Amendment 7 also

implemented the ability of the purse
seine fishery participants to lease IBQ to
or from the pelagic longline fishery. In
2018 and 2019, the Purse Seine category
quota was adjusted downward from its
baseline amount of 219.5 to 55 mt
(representing four percent of the bluefin
quota), and limited amounts of bluefin
quota were leased to pelagic longline
vessels within the IBQ Program.
Although limited in scope, IBQ leases
from Purse Seine participants to pelagic
longline vessel owners were a
meaningful initial component of the IBQ
Program, contributing to a successful
leasing market. Redistribution of Purse
Seine category quota may provide more
quota to active bluefin fisheries, which
may address desire for more flexibility
and concerns about premature fishery
closures, as well as provide additional
quota for allocation to the pelagic
longline fishery.

The Amendment 13 Issues and
Options Paper will be used in 2019 for
scoping, a public process during which
NMFS will consider a range of issues
and objectives, as well as possible
options, for bluefin management. The
options being presented in the Issues
and Options Paper consider the
preliminary results of the Draft Three-
Year Review and respond to recent
changes in the bluefin fishery and input
from the public and HMS Advisory
Panel. The options include refining the
IBQQ program, reassessing allocation of
bluefin tuna quotas (including the
potential elimination or phasing out of
the Purse Seine category) and other
regulatory provisions regarding bluefin
directed fisheries and bycatch in the
pelagic longline fishery, to determine if
existing measures are the best means of
achieving current management
objectives for bluefin management.
During scoping, public feedback will be
accepted via written comments or at
scoping meetings as described in
separate Federal Register notices.

NMFS has several ongoing actions
affecting HMS management that are, or
soon will be, available for public
comment. While each of these actions
are separate, they are interrelated in
some ways, and the comment periods
may overlap. Depending on the
outcomes, each action could have
impacts on the other actions. As noted
above, NMFS recently released the Draft
Three-Year Review, which is expected
to be finalized in September 2019 after
consideration by the HMS Advisory
Panel. The following details about these
ongoing actions are provided for the
regulated community’s information and
background.

NMEFS is currently in the process of
developing a Proposed Rule Modifying

Pelagic Longline Bluefin Tuna Area-
Based and Weak Hook Management
Measures. To analyze the potential
environmental effects of a range of
alternatives, NMFS recently released a
Draft Environmental Impact Statement
(DEIS). The DEIS evaluates whether
current area-based and gear
management measures remain necessary
to reduce and/or maintain low numbers
of bluefin tuna discards and interactions
in the pelagic longline fishery, given
more recent management measures,
including the IBQ Program. The DEIS
prefers alternatives that undertake a
process to evaluate the need for the
Northeastern United States Closed Area
and the Gulf of Mexico Gear Restricted
Area; removes the Cape Hatteras Gear
Restricted Area; and adjusts the Gulf of
Mexico weak hook effective period from
year-round to seasonal (January—June).
The comment period for the DEIS and
for an anticipated Proposed Rule will be
open through July 31, 2019. After
consideration of public comment,
NMFS expect to finalize the rule in the
late fall of 2019. The proposed rule
related to this DEIS is expected to be
released shortly.

Recently, NMFS also released an
Issues and Options Paper considering
approaches to collect data and perform
research in areas that are currently
closed to certain gears or fishing
activities for Atlantic HMS. Such
research will help evaluate and support
spatial fisheries management for
Atlantic HMS. “Spatial management”
refers to a suite of fisheries conservation
and management measures that are
based on geographic area. When some
spatial management tools, such as
closed areas, are deployed, the
collection of fishery-dependent data is
reduced or eliminated. This loss of data
can compromise effective fisheries
management. The Issues and Options
Paper considers approaches to collect
data and perform research in areas that
may otherwise restrict commercial or
recreational fishing, making the
collection of fisheries-dependent data
challenging or not possible. During
scoping, public feedback will be
accepted via written comments or at
scoping meetings as described in
separate Federal Register notices.

Finally, NMFS has also recently
published an Issues and Options Paper
for Amendment 14 that reviews annual
catch limits and other target reference
points for sharks. This action could
result in a different process for
establishing the annual catch limits for
sharks, and therefore could affect all
fishermen, commercial and recreational,
that target or incidentally catch sharks.
During scoping, public feedback will be
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accepted via written comments or
scoping meetings as described a
separate Federal Register notice.

Scoping Process

NMFS encourages all persons affected
or otherwise interested in bluefin
management measures to participate in
the process to determine the scope and
significance of issues to be analyzed in
the draft environmental impact analysis
and regulatory action for Amendment
13. All such persons are encouraged to
submit written comments (see
ADDRESSES), and are welcome to address
the specific measures in the Issues and
Options Paper. Comments may also be
submitted at one of the scoping
meetings or the public webinar to be
identified in a future Federal Register
notice.

NMEFS intends to hold scoping
meetings in the geographic areas that
may be affected by these measures,
including locations on the Atlantic and
Gulf of Mexico coasts, and will consult
with the regional fishery management
councils in the Atlantic and Gulf of
Mexico. NMFS expects to present the
scoping document at the May 21-23,
2019 HMS Advisory Panel meeting (see
ADDRESSES).

After scoping has been completed and
public comment gathered and analyzed,
NMFS will determine if it is necessary
to proceed with preparation of a draft
environmental impact analysis and
proposed rule for Amendment 13,
which would include additional
opportunities for public comment. The
scope of the draft environmental impact
analysis would consist of the range of
actions, alternatives, and impacts to be
considered. Alternatives may include,
but are not limited to, the following: Not
amending the current regulations (i.e.,
taking no action); developing a
regulatory action that contains
management measures such as those
described in the Issues and Options
Paper; or other reasonable courses of
action. This scoping process also will
identify, and eliminate from further
detailed analysis, issues that may not
meet the purpose and need of the
action.

The process of developing a
regulatory action is expected to take
approximately two years.

Until the draft environmental impact
analysis and proposed rule are finalized
or until other regulations are put into
place, the current regulations remain in
effect.

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

Dated: May 16, 2019.
Kelly L. Denit,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-10565 Filed 5-20-19; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XH036

Pacific Fishery Management Council;
Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of a public meeting
webinar.

SUMMARY: The Pacific Fishery
Management Council’s (Pacific
Council’s) Scientific and Statistical
Committee’s (SSC’s) Economics
Subcommittee will hold a webinar to
review new economic analyses in three
draft coho rebuilding plans. The SSC
Economics Subcommittee webinar is
open to the public. Public comments
during the webinar will be received
from attendees at the discretion of the
SSC Economics Subcommittee chair.
DATES: The SSC Economics
Subcommittee webinar will commence
at 1 p.m. PDT, Tuesday, June 4, 2019
and continue until 4 p.m. or as
necessary to complete business for the
day.

ADDRESSES: The meeting will be held
via webinar. A public listening station
is available at the Pacific Council office
(address below). To attend the webinar
(1) join the meeting by visiting this link
http://www.gotomeeting.com/online/
webinar/join-webinar, (2) enter the
Webinar ID: 800-770—-499, and (3) enter
your name and email address (required).
After logging in to the webinar, please
(1) dial this TOLL number 1-562-247—
8321, (2) enter the attendee phone audio
access code 176—615—-134 when
prompted, and (3) enter your unique
audio phone pin (shown after joining
the webinar). Note: We have disabled
Mic/Speakers as an option and require
all participants to use a telephone or
cell phone to participate.

Technical Information and System
Requirements

PC-based attendees are required to use
Windows® 7, Vista, or XP; Mac®-based
attendees are required to use Mac OS®
X 10.5 or newer; Mobile attendees are
required to use iPhone®, iPad®,

Android™ phone or Android tablet (See
the https://www.gotomeeting.com/
webinar/ipad-iphone-android-webinar-
apps). You may send an email to Mr.
Kris Kleinschmidt at
Kris.Kleinschmidt@noaa.gov or contact
him at (503) 820—-2280, extension 411
for technical assistance.

Council address: Pacific Fishery
Management Council, 7700 NE
Ambassador Place, Suite 101, Portland,
OR 97220.

FOR FURTHER INFORMATION CONTACT: MTr.
John DeVore or Ms. Robin Ehlke, Pacific
Council; telephone: (503) 820-2280.

SUPPLEMENTARY INFORMATION: The
primary objective of the SSC Economics
Subcommittee webinar is to review new
analyses of economic impacts associated
with alternatives in three draft
rebuilding plans for Queets River,
Snohomish River, and Strait of Juan de
Fuca Coho. Other items on the Pacific
Council’s June 2019 agenda may be
discussed, but no management actions
will be decided in this webinar. The
SSC Economics Subcommittee
members’ role will be development of
recommendations and a report for
consideration by the SSC and Pacific
Council at the June 2019 meeting in San
Diego, CA.

Although non-emergency issues not
contained in the meeting agenda may be
discussed, those issues may not be the
subject of formal action during this
meeting. Action will be restricted to
those issues specifically listed in this
document and any issues arising after
publication of this document that
require emergency action under section
305(c) of the Magnuson-Stevens Fishery
Conservation and Management Act,
provided the public has been notified of
the intent to take final action to address
the emergency.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Mr.
Kris Kleinschmidt, (503) 820-2411, at
least 10 business days prior to the
meeting date.

Dated: May 16, 2019.
Rey Israel Marquez,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2019-10557 Filed 5-20-19; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XG956

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to the South Quay
Wall Recapitalization Project, Mayport,
Florida

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; proposed incidental
harassment authorization; request for
comments on proposed authorization
and possible renewal.

SUMMARY: NMFS has received a request
from the U.S. Navy Naval Facilities
Engineering Command Southeast and
Naval Facilities Engineering Command
Atlantic (Navy) for authorization to take
marine mammals incidental to the
South Quay Wall Recapitalization
Project, Naval Station (NAVSTA)
Mayport, Florida. Pursuant to the
Marine Mammal Protection Act
(MMPA), NMFS is requesting comments
on its proposal to issue an incidental
harassment authorization (IHA) to
incidentally take marine mammals
during the specified activities. NMFS is
also requesting comments on a possible
one-year renewal that could be issued
under certain circumstances and if all
requirements are met, as described in
Request for Public Comments at the end
of this notice. NMFS will consider
public comments prior to making any
final decision on the issuance of the
requested MMPA authorizations and
agency responses will be summarized in
the final notice of our decision.

DATES: Comments and information must
be received no later than June 20, 2019.

ADDRESSES: Comments should be
addressed to Jolie Harrison, Chief,
Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service. Physical
comments should be sent to 1315 East-
West Highway, Silver Spring, MD 20910
and electronic comments should be sent
to ITP.Daly@noaa.gov.

Instructions: NMFS is not responsible
for comments sent by any other method,
to any other address or individual, or
received after the end of the comment
period. Comments received
electronically, including all
attachments, must not exceed a 25-
megabyte file size. Attachments to
electronic comments will be accepted in
Microsoft Word or Excel or Adobe PDF

file formats only. All comments
received are a part of the public record
and will generally be posted online at
https://www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act without
change. All personal identifying
information (e.g., name, address)
voluntarily submitted by the commenter
may be publicly accessible. Do not
submit confidential business
information or otherwise sensitive or
protected information.

FOR FURTHER INFORMATION CONTACT:
Jaclyn Daly, Office of Protected
Resources, NMFS, (301) 427—-8401.
Electronic copies of the application and
supporting documents, as well as a list
of the references cited in this document,
may be obtained online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. In case
of problems accessing these documents,
please call the contact listed above.

SUPPLEMENTARY INFORMATION:
Background

The MMPA prohibits the “take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
incidental take authorization may be
provided to the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stocks for
taking for certain subsistence uses
(referred to in shorthand as
“mitigation”’); and requirements
pertaining to the mitigation, monitoring
and reporting of such takings are set
forth.

The NDAA (Pub. L. 108-136)
removed the “small numbers” and
“specified geographical region”
limitations indicated above and
amended the definition of ‘“harassment”
as it applies to a “military readiness
activity.” The definitions of all
applicable MMPA statutory terms cited
above are included in the relevant
sections below.

National Environmental Policy Act

To comply with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.) and
NOAA Administrative Order (NAO)
216—6A, NMFS must review our
proposed action (i.e., the issuance of an
incidental harassment authorization)
with respect to potential impacts on the
human environment.

This action is consistent with
categories of activities identified in
Categorical Exclusion B4 (incidental
harassment authorizations with no
anticipated serious injury or mortality)
of the Companion Manual for NOAA
Administrative Order 216—-6A, which do
not individually or cumulatively have
the potential for significant impacts on
the quality of the human environment
and for which we have not identified
any extraordinary circumstances that
would preclude this categorical
exclusion. Accordingly, NMFS has
preliminarily determined that the
issuance of the proposed IHA qualifies
to be categorically excluded from
further NEPA review.

We will review all comments
submitted in response to this notice
prior to concluding our NEPA process
or making a final decision on the IHA
request.

Summary of Request

On December 4, 2018, NMFS received
a request from the Navy for an THA to
take marine mammals incidental to pile
driving at the South Quay wall,
NAVSTA Mayport, Florida. The
application was deemed adequate and
complete on April 16, 2019. The Navy’s
request is for take of a small number of
bottlenose dolphins, by Level B
harassment only. Neither the Navy nor
NMF'S expects serious injury or
mortality to result from this activity
and, therefore, an IHA is appropriate.

NMFS previously issued several IHAs
to the Navy for similar work at NAVSTA
Mayport, specifically at Bravo Wharf (81
FR 52637, August 9, 2018; 83 FR 9287,
March 5, 2019) and Wharf C-2 (78 FR
71566, November 29, 2013; 80 FR
55598, September 16, 2015). The Navy
complied with all the requirements (e.g.,
mitigation, monitoring, and reporting) of
the previous IHAs and information
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regarding their monitoring results may
be found at https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act.

Description of Proposed Activity

Overview

The Navy proposes to install 240 24-
inch (in) steel sheet piles within 5 feet
(ft) from the existing South Quay
bulkhead located at the end of a channel
within the NAVSTA Mayport turning
basin along the St. Johns River, Florida.
The purpose of the project is to support
the existing bulkhead wall that has been
weakened by the formation of voids
within the wall. The Navy anticipates
the entire project will take up to one
year; however, in-water pile driving
work would be limited to 35 days. The
IHA would be valid from February 15,
2020, to February 14, 2021.

Pile driving would elevate noise
levels within the turning basin;
however, given the location of the South
Quay wall at the end of a man-made
channel, noise above NMFS harassment

thresholds would not extend outside the
basin. The configuration of the channel
limits noise propagation above the Level
B harassment threshold to
approximately 0.5 square kilometers
(km2). Bottlenose dolphins (Tursiops
truncatus) exposed to pile driving may
be taken, by Level B harassment.
Harassment would be short-term and
likely include temporary behavioral
modifications (e.g., avoidance, increased
swim speeds, foraging changes, etc.).

Dates and Duration

The proposed IHA would be effective
February 15, 2010, through February 14,
2021; however, vibratory pile driving is
expected to occur for only 30 days with
impact pile driving occurring on up to
5 days. Vibratory driving would occur
for a maximum of 45 minutes per day
while the Navy will only install one pile
per day requiring 20 strikes with an
impact hammer. Impact hammering
would only occur if the piles cannot be
set with a vibratory hammer. Pile
driving would be limited to daylight
hours only.

Specific Geographic Region

NAVSTA Mayport is located at the
mouth of the St. Johns River,
approximately 15 miles east of the
Jacksonville Central Business District in
Duval County, Florida. It is bordered to
the north by the St. Johns River, to the
south by Jacksonville, to the east by the
Atlantic Ocean, and to the west by the
Village of Mayport and the Atlantic
Coastal Waterway. The Mayport turning
basin is a deep-water surface ship
berthing facility whose entrance meets
the main navigation channel at the
mouth of the St. Johns River. Ship
berthing facilities are provided at 16
locations along wharves A through F
around the turning basin perimeter. The
turning basin is approximately 2,000 by
3,000 ft in area, and is connected to the
St. Johns River by a 500-ft-wide
entrance channel. The South Quay wall
is located along the southern edge of the
Mayport turning basin (Figure 1). All
pile driving would occur at the existing
South Quay wall.

BILLING CODE 3510-22-P
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Figure 1. Map of NAVSTA Mayport and the South Quay Wall (red line).

BILLING CODE 3510-22-C

Detailed Description of Specific Activity

The South Quay Wall Recapitalization
Project includes the construction of a
new sheet pile wall within five ft of the

current South Quay wall in order to
support the pre-existing bulkhead that
as been weakened by the formation of
voids within the wall. In-water work
includes only pile driving for a new
sheet pile bulkhead. The wall will be

anchored at the top and fill consisting
of clean gravel and/or flowable concrete
will be placed behind the wall. Concrete
and/or flowable fill will also be used to
fill the voids that have formed along the
outer edge of the South Quay wall to
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prevent the further development of
surface settling and voids caused by the
formation of interconnected cracks,
fissures and holes. A concrete cap will
be formed along the top and outside face
of the wall to tie the entire structure
together and provide a berthing surface
for vessels.

Depending on weight-bearing and
structural integrity issues at the current
South Quay wall, either shore-based or
barge-based cranes will be used for pile
installation. If necessary, a crane barge
with a pile installation suite (pile leads,
vibratory hammer and an impact
hammer) will mobilize to the project
site with a material barge. A pile driving
template (approximately 25 ft in length)
will be mounted to the crane. This
allows the crane to control the
alignment of the piles as they are
driven. Once the crane is properly
aligned, the sheet piles will be driven to
the appropriate depth using the
vibratory hammer. Impact pile driving
will only be used as a contingency in
cases when vibratory driving is
insufficient. Once all of the piles are
driven, closure plates will be attached
between the existing adjacent sheet pile
wall and the new wall end terminations.
Typically, these are welded in place
using underwater welding techniques.

To construct the new wall, the Navy
will install 240 individual sheet piles
over the course of 35 days, averaging 7—
10 sheet piles installed per day, with a
maximum of 15 individual piles
installed per day. Of the 35 total days
of installation, 30 days were reserved for
vibratory driving and the remaining 5
days were reserved for contingency
impact driving. The Navy estimates
each pile will require three minutes of
active driving per pile (maximum of 45
minutes per day). When impact driving,
the Navy estimates they will install one
pile per day, with each pile requiring 20
hammer strikes. The use of impact
driving would be restricted to when
vibratory driving is insufficient. During
a similar project completed at adjacent

Wharf C-2, only seven of the several
hundred piles installed required use of
an impact hammer. Proposed

mitigation, monitoring, and reporting
measures are described in detail later in
this document (please see Proposed
Mitigation and Proposed Monitoring and
Reporting).

Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history, of the potentially
affected species. Additional information
regarding population trends and threats
may be found in NMFS’s Stock
Assessment Reports (SARs; https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mamimal-stock-assessments) and more
general information about these species
(e.g., physical and behavioral
descriptions) may be found on NMFS’s
website (https://
www.fisheries.noaa.gov/find-species).

There are four marine mammal
species which may inhabit or transit
near NAVSTA Mayport at the mouth of
the St. Johns River and in nearby
nearshore Atlantic Ocean. These
include the bottlenose dolphin, Atlantic
spotted dolphin (Stenella frontalis),
North Atlantic right whale (Eubalaena
glacialis), and humpback whale
(Megaptera novaeangliae). Please refer
to NMFS’ website (https://
www.fisheries.noaa.gov/find-species) for
generalized species accounts and to the
Navy’s Marine Resource Assessment for
the Charleston/Jacksonville Operating
Area, which documents and describes
the marine resources that occur in Navy
operating areas of the Southeast (Navy,
2008; available at www.navfac.navy.mil/
products_and_services/ev/products
and_services/marine_resources/marine_
resource_assessments.html). All species
other than the bottlenose dolphin are
not included for further analysis due to

extreme rarity within close proximity to
NAVSTA Mayport and lack of sightings
within NAVSTA Mayport. Unlike
previous pile driving projects at
NAVSTA Mayport where harassment
thresholds extended into the mouth of
the St. Johns River and nearby coastal
ocean waters, the South Quay wall is
positioned such that pile driving noise
is not anticipated to propagate outside
the turning basin. Therefore, we limit
our discussion to bottlenose dolphins.

Table 1 lists bottlenose dolphin stocks
with expected potential for occurrence
at NAVSTA Mayport and summarizes
information related to the population or
stock, including regulatory status under
the MMPA and ESA and potential
biological removal (PBR), where known.
For taxonomy, we follow Committee on
Taxonomy (2016). PBR is defined by the
MMPA as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population (as
described in NMFS’s SARs). While no
mortality is anticipated or authorized
here, PBR and annual serious injury and
mortality from anthropogenic sources
are included here as gross indicators of
the status of the species and other
threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’s stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For
some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
NMFS’s U.S. 2018 Draft SARs (Hayes et
al., 2018). All values presented in Table
1 are the most recent available at the
time of publication.
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TABLE 1—BOTTLENOSE DOLPHIN STOCKS POTENTIALLY PRESENT AT NAVSTA MAYPORT
ESA/MMPA Stock abundance
" status; (CV, Nmin, most Annual Relative occurrence;
Species Stock strategic recent artgundance PBR? M/S14 season of occurrence
(Y/N)1 survey) 2
Superfamily Odontoceti (toothed whales, dolphins, and porpoises)
Family Delphinidae:
Bottlenose dolphin .. | Western North Atlantic, -/D; Y 9,173 (0.46; 6,326; 63 0—-12 | Possibly common; 8
southern migratory 2010-11). Jan—Mar.
coastal.
Western North Atlantic, | -/D; Y 1,219 (0.67; 730; 2010— 7 0.4 | Possibly common; 8
northern Florida 11). year-round.
coastal.
Jacksonville Estuarine Y 4127 (0.06; unk; 1994— undet. 1.2 | Possibly common; 8
System 6. 97). year-round.

1ESA status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the ESA or
designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality ex-
ceeds PBR (see footnote 3) or which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any spe-
cies or stock listed under the ESA is automatically designated under the MMPA as depleted and as a strategic stock.

2CV is coefficient of variation; Nmin is the minimum estimate of stock abundance. In some cases, CV is not applicable. For certain stocks,
abundance estimates are actual counts of animals and there is no associated CV. The most recent abundance survey that is reflected in the
abundance estimate is presented; there may be more recent surveys that have not yet been incorporated into the estimate.

3 Potential biological removal, defined by the MMPA as the maximum number of animals, not including natural mortalities, that may be re-
moved from a marine mammal stock while allowing that stock to reach or maintain its optimum sustainable population size (OSP).

4These values, found in NMFS’ SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g.,
commercial fisheries, subsistence hunting, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a
minimum value. All values presented here are from the draft 2015 SARs (www.nmfs.noaa.gov/pr/sars/draft.htm).

5Abundance estimates (and resulting PBR values) for these stocks are new values presented in the draft 2015 SARs. This information was
made available for public comment and is currently under review and therefore may be revised prior to finalizing the 2015 SARs. However, we
consider this information to be the best available for use in this document.

6 Abundance estimates for this stock are greater than eight years old and are therefore not considered current. PBR is considered undeter-
mined for these stocks, as there is no current minimum abundance estimate for use in calculation. We nevertheless present the most recent
abundance estimates and PBR values, as these represent the best available information for use in this document.

7This abundance estimate is considered an overestimate because it includes non- and seasonally-resident animals.

8 Bottlenose dolphins in general are common in the project area, but it is not possible to readily identify them to stock. Therefore, these three
stocks are listed as possibly common as we have no information about which stock commonly only occurs.

All species that could potentially
occur in the proposed survey areas are
included in Table 1. As described
below, all three bottlenose dolphin
stocks temporally and spatially co-occur
with the activity to the degree that take
is reasonably likely to occur, and we
have proposed authorizing it.

In addition, the West Indian manatee
(Trichechus manatus latirostris) may be
found at NAVSTA Mayport. However,
manatees are managed by the U.S. Fish
and Wildlife Service and are not
considered further in this document.

In the Mayport area, four stocks of
bottlenose dolphins are currently
managed, none of which are protected
under the ESA. Of the four stocks—
offshore, southern migratory coastal,
northern Florida coastal, and
Jacksonville estuarine system—only the
latter three are likely to occur in the
action area. Bottlenose dolphins
typically occur in groups of 2-15
individuals (Shane et al., 1986; Kerr et
al., 2005). Although significantly larger
groups have also been reported, smaller
groups are typical of shallow, confined
waters. In addition, such waters
typically support some degree of
regional site fidelity and limited
movement patterns (Shane et al., 1986;
Wells et al., 1987). Observations made

during marine mammal surveys
conducted during 2012-2013 in the
Mayport turning basin show bottlenose
dolphins typically occurring
individually or in pairs, or less
frequently in larger groups. The
maximum observed group size during
these surveys is six, while the mode is
one. Navy observations indicate that
bottlenose dolphins rarely linger in a
particular area in the turning basin, but
rather appear to move purposefully
through the basin and then leave, which
likely reflects a lack of biological
importance for these dolphins in the
basin. Based on currently available
information, it is not possible to
determine the stock to which the
dolphins occurring in the action area
may belong. These stocks are described
in greater detail below.

Western North Atlantic Offshore—
This stock, consisting of the deep-water
ecotype or offshore form of bottlenose
dolphin in the western North Atlantic,
is distributed primarily along the outer
continental shelf and continental slope,
but has been documented to occur
relatively close to shore (Waring ef al.,
2014). The separation between offshore
and coastal morphotypes varies
depending on location and season, with
the ranges overlapping to some degree

south of Cape Hatteras. Based on genetic
analysis, Torres et al. (2003) found a
distributional break at 34 km from
shore, with the offshore form found
exclusively seaward of 34 km and in
waters deeper than 34 meters (m).
Within 7.5 km of shore, all animals were
of the coastal morphotype. More
recently, coastwide